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REPORTS OF CASES 

HEARD AND DETERMINED 

BV THF 

JUDICIAL C O M .M I T T K I-: 

AND THE 

LORDS OF THE PRIVY COUNCIL, 

ON APPEAL FROM THE SUPREME AND SUDDER 
DEWANNY COURTS, IN THE EAST INDIES. 


Gooroochurn Sein 


''ippellanf, 


AND 


Radanauth Sein and others 


Respondents * 


A 


On appeal from the Supre?ne Court at Calcutta. 


FTER this case was set down for hearing, intelli¬ 
gence reached this country just before the day ap- 

® Present : The Right Hon. Dr. Lushington, the Right Hon. 
The Lord Justice Knight Bruce, tlie Right Hon. Sir Edward Ryan, 
the Right Hon. The Lord Justice Turner, and the Right Hon. 
Sir William H. Maule. 


rSth June, 
> 857 - 

After an 
appeal from 
Calcutta had 
been set down 
for hearing, 
intelligence 
reached Eng- 


land shortly 

before the day appointed for the hearing, that the Appellant had been 
adjudged an Insolveni under the Indian Insolvent Act, nth Viet., c. 21. 

Upon the appeal being opened, the Court postponed the hearing for 
six months, to enable the Official Assignee in Insolvency at Calcutta, to 
revive the appeal and prosecute the same; and, in default, the appeal 
to be dismissed; and directed the Respondents to serve the OfBcial 
Assignee in India with such notice 

No steps having been taken by the Official Assignee within the time 
linnted for prosecution, their Lordships refused a further extension of 
time, and dismissed the appeal. 
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1857- 



Gooroo- 
CHURN Sf.IN 


t'. 

Radanauth 

Se«n'. 


pointed for hearing, that the Appellant had been de¬ 
clared an Insolvent under the provisions of the In¬ 
dian Insolvent Act, iilh Vicf., c. 21, and that by an 
Order of the Court for the relief of Insolvent debtors 
at Cdlcutfa, dated tlie 25th of February^ 1857, the 
estate and effects of the Appellant were vested in the 
Official Assignee of that Court. The fact of the in¬ 
solvency of the Appellant, and the vesting of his 
estate, was verified by an affidavit of the Respon¬ 
dents’ agents in the appeal. No communication 
from the Official Assignee of the Insolvent Court at 
Calcutta had been received at the Council Office. 


Mr. K. Palmer, Q. C., and Mr. Leith^ for the 
Appellant, 

Offered to proceed with the appeal, if the Court would 
permit the hearing. 

Mr. Roll, Q. C., and Mr. IV. Knox Wigraniy for 
the Respondents, 

Submitted that the Court had no authority to bind 
the Official Assignee in Insolvency, in his absence, by 
any Order they might make in the appeal.— [The Lord 
Justice Knight Bruce : We have no authority.]^ 
That being so, we then ask that the appeal be revived 
within a reasonable time by the Official Assignee in 
Insolvency, or that the same be dismissed with costs. 

The Lord Justice Knight Bruce : 

It is impossible to make an Order binding, in his 
absence, the Official assignee in Insolvency at Cal¬ 
cutta , therefore, their Lordships cannot now enter 
into the merits of the appeal. The course their 
Lordships will pursue is this : to let the appeal stand 


ON APPEAL FROM THE EAST INDIES. 
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over for a limited time ; the Respondents to serve 
the Official Assignee in Insolvency with notice, that 
unless the appeal be effectually revived, so as to be 
ripe for hearing at the sittings of this Court in Fe¬ 
bruary next, it will be dismissed with costs ; liberty 
being given to the Official Assignee in Insolvency to 
take such steps as he may be advised. 

By the Order made thereon, it was directed that 
the hearing of the appeal should stand over till the 
sittings of the Judicial Committee after Milary Term, 
1858, in order that notice should be served by the 
Respondents on the Official Assignee of the Court 
for relief of Insolvent debtors at Calcutta, and, that the 
Official Assignee should be at liberty to take such pro¬ 
ceedings as he might be advised therein, in default of 
w'hich their Lordships would dismiss the appeal. 

This order was served on the 8th of Aui^ust, 1857, 
upon the Official Assignee at Calcutta, but no steps 
were taken by him to revive and pros<*cule the ap- 


1857. 

Gooroo- 
CHURN SaiN 

Radanauth 

SlilN. 


Mr. R. Palvicr, Q. C., 

Now moved on behalf of the Appellant for an ex¬ 
tension of the time for reviving the appeal. 'I'he 
application was supported by an afTidavit of the Ap¬ 
pellant’s agent in London, stating, that tin re was a 
prospect of the Appellant arranging with his creditors 
so as to su])crsede the adjudication of insolvency. 

Mr. Roll, Q. C , in opposition. 

The delay has already been prejudicial to the Re¬ 
spondents. The Official Assignee in Insolvency has 
been served with notice so long back as the 8lh of 
August last, but he docs not appear, or ask for time. 
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Gooroo- 

CHURN SeIN 


V. 

Radanauth 

Sein. 


The Order of the Court made in was conclusive 

that the appeal was to be revived by this sitting, or 
in default to be dismissed. 

The Lord Justice KnigHT BrucE ; 

It was clearly understood at the last sittings, that 
the Appellant was in no circumstances to be heard. 
Justice to the Respondents requires that there should 
be no further delay. The Official Assignee in Insol¬ 
vency has been served with notice so long ago as 
Atfgust last, but has not revived or even appeared 
here. The appeal must be dismissed, but each party 
must pay their own costs. 


Sree Mutty Brindasoondery Dos-’) 
SEE, and Muddoosoodun Ghose.. 


Rooderpersaud 

others 


AND 


Mookerjee, 



ndents.^ 


On a/ypeal froin the Sifprc?ne Court at Calcutta. 


26th & 27th 
Nov., 1857. 



Where a 
long lapse of 
time since the 
right to sne 
arose,appears 
upon the face 
of the Bill, 


The question in this appeal arose on a general 
demurrer of the Respondents to a Bill filed by the 
Appellants, on the equity side of the Supreme Court. 

o Present : The Right Hon. The Lord Justice Knight Bruce, 
the Right Hon. T. Pemberton Leigh, the Right Hon. Sir. Edward 
Ryan, and the Right Hon. The Lord Justice Turner. 


although 

there be no statutory bar, it may he met by demurrer; but to entitle the 
Defendant to demur to the Bill instead of putting in an answer, the 
case must be perfectly clear. ' 


I 


ON APPEAL FROM THE EAST INFMES. 



The Bill stated the details of former proceedings in 
equity, commencing in the year i8io, and terminating 
by a second decree, on further directions, in tlie year 
1853. From the statements in the Bill it appeared, 
that the object of the litigation was for the division of 
the joint estate of a Hindoo family, which, in 1805. 
consisted of two brothers, named KistnocJninder Paul 
Chowdry and Sumhoochuuder Paul Chowdry, and the 
son, Biiddino-uth Paul Chou'drv, of a deceased brollu*r. 
named Ramnccdy Paul Chouniry. Buddinauth Paul 
Chowdry was the Plaintiff in this original litigation. 
The two brothers had both died before the com¬ 
mencement of the suit, each leaving children who 
were the original Defendants to the suit. Two of 
the children of Kistnochunder Paul C/iowdrv, named 
Preynchunder Paul Chowdry and Isscrchuuder Paul 
Chowdry, defended separately, and, after their answer 
to the Bill was put in, a settlement and release of all 
claims, dated the 29th of March, 1811, was come to 
between them and Buddinauth Paul Chowdry, the 
Plaintiff, in consideration of the sum of Rs. 49,000, 
paid by them to the Plaintiff. I'hey, and their repre- 


1857- 



Skkk Muttv 


Bkindasoon- 


DEKV DoSSEE 


Rooijekpek- 

SAU D 

Mookeurjer 
and others. 


/ 


Disputes arose in a joint Hindoo family, and a suit was I>r<>ii<rht 
in 1810 in tlte Supreme Court, to ascertain th(? respective rights of Tiic 
nicnihtrs of the family in the joint estate. In iSti. a compromise was 
enti-rid into by two of the Di feiulints. mc-mbers of the family, and the 
I'laintiff, wlio e.Xfcutccl a release to theun. 'I'ije litigation of the suit 
lontimied, and, in l8>o. two Difetidants were allowed by tlie Court 

to rely upon the n-lease. and the Plaintiff to impe.ach it; but it did not 
appear tliat the relt.ise hiul ever been the subji ct of adjudication. In l8«;t, 
the catise was heard upon furtlu r dir<M:ti«>n>. whi-n a consider.ible sum w.-is 
found to be due to tlie then Plaintiff, by one of the Defendants so released 
in 181 I, by the origir.al Plaintiff. Upon a Bill filed by the representa¬ 
tives of one of tiu;sc D<-f<;ndants, setting up the release, wliich w.as charged 
by the Bill not to have been at issue in the previous litigation, a detnur- 
rer was filed for want of equity, anti all{>wed by the Supreme Court. Such 
demurrer overruled upon appeal, as it was not clear by the Bill that the 
h;ngth of time from the date of tlie ndeasc ope rated as a bar to the 
relief sought, so as to allow of .such a demurrer. Liberty, however, was 
allowed to the demurring Defendants to Insist upon the same ground of 
defence by answer, and no costs given. 
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Srek Mu tty 
Brindasoon* 
DERY DoSSEE 
Z'. 

Rooderper- 

SAUD 

Mookerjf.e 
and others. 


scntatives after their respective deaths, were, however, 
kept before the Court in the original litigation, and the 
settlement and release were stated on their behalf in 
an answer to one of the many Bills of Revivor, and 
supplemental Bills, in the suit ; and by a Decree, dated 
the 12th of Decembery 1820, after directing {inter alia) 
accounts of the joint estate, liberty was given to 
these Defendants to rely on the release of Buddinauth 
Paul Chou'dry'y with liberty also to Buddinauth Paul 
Chowdry to impeach it. Afterwards, in the year 
1825, on the occasion of another supplemental Bill by 
Budditiauth Paul Chowdry^ the release was pleaded in 
bar by Isserchunder Paul Chowdry, and the representa¬ 
tives of Premchunder Paul Chowdry, who was then dead. 
This plea was overruled. The Master’s report was 
made in 1847, and confirmed; and the decree on 
further directions was made in 1850, whereby the 
rights of Buddinauth Paul Chowdry in the joint estate, 
as found by the Master's report, were declared, and 
an account of his share with interest directed, and 
also a partition of the immoveable estate. A further 
report was made in 1853. and, afterwards, on the 
1st of Aprily 1853, a second decree on further direc¬ 
tions, was made by the Court, by which considerable 
sums were ordered to be paid by the Defendants, 
including the representatives of Premchunder Paul 
Phoivdry and Isscrchunder Paul Chowdry^ to the repre¬ 
sentatives of Buddinauth Paul Chowdry, the Plaintiff, 
who had in the meantime died; and proceedings were 
afterwards taken to enforce this Decree. 

In consequence thereof, the Bill which gave rise to 
the present appeal was filed on the 2nd of March, 
*^ 54 . by the representatives of, or parties claiming 
under, Iiiserchunder Paul Chowdry, one of the original 
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Defendants claiming under the release, and, after 
stating the proceedings in the former litigation and 
the facts above detailed, the Bill set up the agree¬ 
ment and release of the 29th of March, 1811, charg¬ 
ing to the effect that the release was a valid and sub¬ 
sisting release, and had not been pronounced upon 
or referred to in any of the Orders or Decrees of 
the Supreme Court, except that of the 12th of De¬ 
cember^ 1820, and that the Plaintiffs, as Executrix 

and Executor, were entitled to the benefit of it, and 
praying, in substance, that the Plaintiffs in the 
original litigation might not have execution of their 
decree against the Plaintiffs in the present suit, or 
against any other party in respect of anything re¬ 

leased by Bucidinanth Paul Chowdry, by the release, 
and that an injunction might be granted to restrain 
the execution of the Decree contrarv to the effect of 
such release. 

The Respondents, the representatives of BmUli- 
naiith Paul Chowdry, hied a general demurrer to tliis 
Bill, for want of equity, and also because the Bill was 
altogether novel and unprecedented, and was hied con¬ 
trary to the course and practice of the Court, and was 
defective in form as well as substance, being neither 

a Bill of Fieview nor a Bill in nature of a Bill of 

Review, nor a Bill of Supjdement, and yet seeking to 
restrain the effect of Decrees and Orders made in 
former suits therein referred to, and to set those 
Orders and Decrees aside. 

The demurrer came on for argument on the 7th 

of April, 1854, when the same was allowed bv 

the Supreme Court, with costs. Against the Order 

allowing the demurrer, the present appeal was 

brought. 
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Mr. A’. Palmer, Q. C., and Mr. Leith, for the 
Ap])ellanls. 

Tlie demurrer ouglit to have been disallowed, and 
the Defendants made either to answer or put in a 
plea to the Bill. The facts stated and charged by the 
Bill, disclosed a case which entitled the Appellants 
to the relief praved, and it was for the Defendants 
to answer and to explain any facts relating to the re¬ 
lease which migl)t not appear upon tin; Bill. In 
Paiiihrisrrrc v. Baddely (a), there was great delay on 
the part of the Plaintiff, but the Master of the Rolls 
held that the Plaintiff was not thereby deprived of 
any right In* might have. The Bill in this case is 
to establisli the release and settlement executed in 
1811, and there is no bar to the Plaintiff’s rights. 
The Bill was properly framed according to the prin¬ 
ciples and practice of equity pleading in the Supreme 
Court at Calcutta. 

Mr. Rolt, O. C., Mr. Rogers, and Mr. IV. Jervis, 
for the Respondents. 

No case is shown by the Bill to entitle the Appel¬ 
lants to any relief in equity against the Respondents. 
The alleged release and settlement was dealt with by 
the Supreme Court in the former litigation, and it 
must be presumed that the rights of all litif^ant 
parties in any way depending thereon, were finally 
determined by the Court in that litigation. The 
release upon which the Appellants rely, is by the Bill 
alleged to have been executed more than fortv years 
ago: if, therefore, the questions arising thereon have 
not been fully and finally determined, the Appellants 


00 13 Beav. 355. (Reversed on appeal, 3 Mac. & Gor. 413.) 
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have lost all right to relief in respect thereof, by 
lapse of time, laches, and acqviiescc'ncc*. But the 
Bill is altogether no\el and unprecedented, and is 
contrarv to the ]>ractice of C ourts of lujuitw and in 
any view of the case no such relief as prayed lor c an 
he had. The Bill seeks to re\ erse or varv the c hect ot 
Decrees and Orders in former suits and proceedings, 
and yet it is neither a Bill of Supplement nor a Bill 
of Review, nor a Bill in the nature of a I^ill ol 
Review. The demurrer, tlierefore, was prope rly al¬ 
lowed bv the Court below. 
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ludgment was delivered bv 


The Lord Justice Knic.ht Bri’CR. 

This is a question of allowing or ov<*rruUng a 

demurrer to a Bill. The Bill was lilt'd in by 

the executors of a Hindoo, named Isserchmidcr Paul 

Clioicdry, and tlu! story which it tells is in eftect tliis, 

that in or befort' the vear iSio, disputt's arose in a 

numerous and wealthy family of Hindoos, concerning 

the division and amount of a large j>roperty. aiul the 

accounts connected with it. The disputes produced 

a suit, in which the BlaintilT wiis Buddinauth Paul 

Cliowtiry, a member of the familv : the Defendants 
* ^ 

were manv. '\'\\o among them became desirous of 
settling the matter, either generallv. or so far at least 
as thev were concerned, with the l^laintifT, and in the 
year iS i i, a compromise was negotiated and arranged 
on the terms of paying the Plaintiff Rs. 40.000. and 
giving him certain other benefits which it is not 
necessary to specify, in exchange for a general release 
to be executed by hln> ; and in that year the sum 
of Rs. 49,000 was accordingly paid bv the compro¬ 
mising Defendants to the Plaintiff, who thereupon 

3 
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executed a release to them. The suit appears to 

Ijave continued ; deaths Irom time to time happened 

(as they were likely to happen among so great a 

number of persons), and a Bill of Revivor, or Revivor 

and supphunenl. hav ing been tiled in or shortlv before 

tile year iNic^, SumhoochinKh-r Paul Choituiry and 

/sscfc/i init/cr Paid (/lO'ii'd rv, who wt're released bv' the 

• « 

instrument ot release, if valid and effectual, and of 
whom the latter is represented bv the Appellants 
now before us, in answering that Rill, stated and 
relied upon the release of i8i i. as a bar. or as bind¬ 
ing the Plaintiff. 

In the following year the cause was heard. By the 
Decree, certain directions were given and accounts 
ordered ; among whit'h directions it was, with refer- 
en( e to the release alreadv mentioned (it having been 
]3roved in the cause), provided that tlie Defendants 
should be at liberty to rt'ly on tht* r<-lease before the 
Master, and that Huddniauth Paul Chounirv should 
be at Miserly to impeach before the Master the validitv 

f « • 

It. 

Nothing more is heard ol the cause until the year 
when another death, or more deaths, having 
happened in tiie ordinary course ol humanity, a plea 
was put in by Isserchuuder Paul Choivdry, alleging 
the release as a ground why the suit should not be 
prosecuted. That plea was (and probably with pro¬ 
priety) overruled : there were numerous Defendants 
before the ( ourl, and it might have been essential 
to justice among them all. that Isscrchumier Paul 
ihouuiry. whether released or not released bv the 
Plaintiff, should remain on the record. That plea 

contains the last that we know or hear of the release : 
but after the lapse of nearly half a century, a report 
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is obtained in the cause, dated in Fcbruarw i<^47. 

which report, so far as the Bill belore us stales, and 
so lar as we know, is absolutely silent with respect 
to the release, notwithstanding the direclion, or at 
least permission, concerning it. contained in the 
Decree made more than twentv-six \-ears belore. which 
had produced the report; a report conlirmed in the 
month of July^ *^47- ^ cause is heard on further 

directions in the month of August, 1850. Still nothing 
IS said of the release ; the Order on further direction.^ 
being just such an Order as would have been made 

if the release had never existed. This Order, as I 

understand, sends the matter, or part of the matter 
(ol course not the release), again to the Master, 
which produces a further report in Fchruary, 185?. 

Still he was silent as to llie release. I'lie case was 
again heard on tulher directions in ilu' month of 
A/inl, 1853 : the result being, that a considerable sum 
IS found due to the original Idainliff. or ids icpreseiUa- 
tives, and directed to be paid by varitnis Defendants, 
including Isscrchuinter Puut Choiyir w or ti.ose repre¬ 
senting his estate : against whom execution ajjjjears 
to have been issued accordingly. Whereupon this 
Bill was Hied, stating circumstances previous to the 
release, and (among other allegations) containin«r dd-. 
i-harge ; “ \'our oratrix and orator chargi-. that the 
instrument of release signed and sealed by Hintitiiuuith 

'ered to P reuictiu inter Puut 
Ctio 7 V( 1 ry i\m\ Isserehuinter Paul C/iouutry. as afore¬ 
said, is a valid and subsisting release, and has in 
no way become \ oid or ^ acated. set aside or i am el- 
led : and that your oratrix and orator, as tlie sur\ iv- 
ing executrix and executor as aforesaid, are entitl<-d 
to the full benefit and .advantage thereof, and to 
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liHvt* thf same carried into effect. And your oratrix 
and orator further charj^e, that the release, though 
after tile original cause was at issue it was set up 
and relied upon hy /sscrc/iit/Kfi-r Paul C/ioii'dry and 
/ovuaraifi Paid Choivdrw in their answer to the Hill 

^ w ^ 

of Kevivor and Supplement filed by Buddinauth Paid 
Chowdr\\ on the death of Premchumier Paul C/iow- 
dr\\ was not a matter in issue in the original, revived, 
and supplemental suits; or if in issue at all in the 
suits, was in issue only as to the right to revive tin* 
suit against Isscrchundcr Paul Clio~a'dry and 'yoynarain 
Paul Chotodry by the Bill of Ke\ i\or of Buddlnauth 
Paul Lhowdrw or the supplemental matter lliereof. 
.\nd sour oratrix and orator c harge, that the release 
was never pronounced upon, nor the validity or In- 
\ alidily or elTect thereof decided by this Honourable 
( ourl, nor is the release mentioned in anv of the 
Orders or Decrees of this Honourable Court in the 
suits, excejil in the Decree hereinbefore mentioned, 
liearing dale 12th day of Deceutber, 1820. whereby 
lib. rty was given to Isscrchundvr Paul Choicdrv and 

Joynaraht Paul ChoiMdry to rely thereon, as evidence 
before the Master. " 

I o this Bill the demurrer before us has been Hied, 
and the question is, whether a case has been stated 
by the Bill, requiring to be met by plea or answer; 
a question in some degree embarrassing, if not dis¬ 
tressing. Litigation has been existing in this family 
for very nearly half a century. .\11 the original parties, 
I believe, are dead, and it is impossible, I think to 
read these papers, without being impressed with’ an 
opinion of the probability that much of what is im¬ 
portant to the case is kept back, and that those who 


have to deal with the record i 


in Its actual shape must 
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be dealing with less than half of the merits. Still, 
as Mr. Palmer has said, this may, in a sense, be 
through the act ol the demurring Defendants, who 
n’tay be said to prevent the whole story from appear¬ 
ing, if now it does not appear. We cannot sa\ that 
they are much, if at all, to blame lor desirini* that a 
term should be pul as speedily as possible to a litiga¬ 
tion which, at so exhausting an expense, has lasted so 
many years. Still, however, if the case upon the 
Bill IS one requiring a plea or an answer, a plea or an 
answer there must be : and their Lordships, almost 
with regret, iind themselves obliged to come to that 
i..onclusioii . a conclusion as to which the^* would 
possibly have felt even more unwillingness than 
they do, had they been informed of the reasons 
upon which the Judges ot the Supreme Court pro¬ 
ceeded in allowing the demurrer. I'hey have been 
unable, however, to procure from eitlier side, or 

from any quarter, a statement of what those reasons 
were. 

i he hrsl point on whicli relianc e has been placed 
by the Defendants in support of the demurrer is, the 
length of time that has elapsed since the transactions 
of 1811, coupled with the other circumstances ap¬ 
pearing on the Bill ; and it is uncjuestionablc true 
that there are cases in which length of time, tlie lapse 
of time appearing on the Bill since the right to sue’ 
arose, may be eftectual in favour of Defendants on a 
demurrer : but such cases, especially where the bar is 

not statutory, as here it is not statutory, must be per- 
fectly clear. 

rheir Lordships are of opinion, that it is not so 
clear upon this Bill that time has operated as a bar 
as to render ,t right to allow the demurrer on such 
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a ground ; especially {and what I am now about 
to say belongs also to the rest of the case), as this 

release was brought under the attention of the Master* 

b\ the Court, at least so tar as the Court could do it 
without the intervention of the parties in the Master’s 

oHice. So far as this record shows, it is not after¬ 

wards noticed ; a circumstance to be possibly ac¬ 
counted tor in this way—that the presence of the 
released Defendants might liave been reasonably con¬ 
sidered necessary to the obtaining of justice between 
the Plaintiif and the other Defendants, so as to delay 

the practical operation of the release until the coti- 
clusion of the cause. 

I'he iiexl poiiil uas, thal tliu invalidity of llie re¬ 
lease .mist be regarded as having been adjudieated by 
reason of the long silenee in these proceedings on the 
subject, and the absence ol notice of it in the lirst 
report. Their Lordships are of opinion that, as far 
as at present appears, it would be unsafe to ascribe 
that eftect to the proceedings which have taken 
place; and Uiat mainly for the reason already given, 
namely, that justice, as between the Plaintiff and the 
Delendants not released, and among all the Defen¬ 
dants, might have required the released parties to 
continue to the end of the cause, an end (wonderful 

as It may seem) which the representatives of the 
original parties have only just reached. 

1 he third point raised was, that a new Hill was 
unnecessary, and was superllnous : especially by rea¬ 
son of the reference or permission upon the subject 
of the released contained in the Decree. 

Their Lordships, however, are not of that opinion : 
they consider that it is at least very uncertain whether, 
without a Bill, effect could be given to the release for 
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any purpose uselul to either of the parties, and that 
it the Plaintifis {the Appellants here) ar<- entitled to 
the benefit of the release, the jiroper course seems to 
have been to file a Hill for that purpose. I'heir Lord- 
ships. thouorh imiiressed. as I liave said, u ith a briiel 
of the probability that ultimately the Appellant.s may 
be found to have no case, and impressed witli a strong- 
suspicion that important facts remain behind. of 
which no knowledge, no information, has been com¬ 
municated by the present record, still tiiink, that if 
the Plaintifts \mI 1 insist upon hav ing this Hill met b\ 
a plea or an answer, they are entitlecl to do so ; but 
considering the great length of time whieb has been 
allowed to elapse, considering the long sileiu e on the 
subject of the rt'lease in the proceedings, eonsidtring 
that in eHeet tlu' H.ill seems almost to have invited 
a demurrer, their Lordships think that, overruling 
Hie d<-murn‘r. they should do so expressly vviihom 
any eo.sts, either in the Supreme Court or here, and 
without prejudice to the right of the demurring 

Defendants to insi.si upon the same ground of defciue 
bv answer. 


>« 57 - 
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Ranee Hcrrosoondrfe Dihiah ... Appellajit, 


AND 


Raiah Pran Kishen Sing 


... Respondents^ 


On appeal ft oni the Sadder Dcieanny Adaudnt, Bengal, 


1 HK tat Is rt'ialin^ t(» tlu* restoration of this appeal 
are reported In 6 Moore's liul. Apj). Cases, p. 49 *- 
petition was now presented by the Respondent to dis¬ 
miss the appeal. "I he ])etition set forth that six 

months had elapsed since the dale ot the Order in 
Council, but that the Ap])ellant had not complied 
with the terms on which the conditional Order restor¬ 
ing the appeal was made, and. in particular, had not 
given such security for costs as therein prescribed, or 
anv security whatever, and. that the Appellant had 
not lodged a petition of appeal, although she was pro¬ 
ceeding with the printing of the transcript, and, thereby 
invoh ing the Respondent in unnecessary expense and 
costs before any petition of appeal lodged, or security 
given. This petition was opposed and an affidavit 
hied by the Appellant’s agent, setting forth, that a 
petition of appeal had been lately lodged and that the 
printing was going on. but that the appeal could not 


7th Dec., 

Restoration 
of an appeal 
allowed, upon 
condiuon of 
the Appellant 
lodging in 
Euf^land secu¬ 
rity for costs 
of the ap'peal. 
Six nic n hs 
havingelapsed 
without th<* 
Appellatit 
having lodged 
the required 
security, the 
Respondent 
applied to 
dismiss the 
appeal by 
reason of the 
non-perform¬ 
ance of that 
condition. As 
it appeared 
that the Ap- 
pellant’sagent 
was in daily 
expectation of 
funds from 
India, the 
case was.upon 


I'reseiU ; I be Right Hon. Dr. Lnshington, the Right Hon. 
The l.oul Justice Kniglu l^.i uce. the Right Hon. T. Peiiihert.on 
* the Appellant I.eigh. and the Right Hon. I'he I.ord Justice J'urner, 

paying costs 
of the day, 

ordered to stand over for three months, for the Appellant to perform that 
condition : in failure thereof the appeal to stand dismissed. 
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be heard before the February sittings ; that he had not 
yet received from India the amount of the securities 
required to be lodged in the Council Office for costs. 

&c., but that he was in daily expectation of receiving 
the same. 

Mr. Leith, for the Respondent, 
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Urged that there was ao excuse for the delay and 
non-compliance with the Order in Council. 

Mr. Wigram, Q. C., for the Appellant. 

Submitted that there had been no real delay, and 
that the only fault arose from not depositing security, 
which the agent of the Appellant being without re¬ 
mittances, had been compelled to omit, but being in 
daily anticipation of receiving funds, that omission 
would be immediately supplied. 

The Lord Justice Knight Bruce: 


In the circumstances, we think that the Appellant 
should have three months more time, but she must pay 
the costs of this application, and expedite proceedings 
so that the case may be heard at the sittings in February 
next. A peremptory Order will be made that the appeal 
stand dismissed, unless within three months from this 
day the security be perfected as previously ordered. 

It was. therefore, ordered by their Lordships, that 
the costs of the Respondent on this application should 
be forthwith taxed by the Registrar of the Privy Coun¬ 
cil and paid by the Appellant, or her agents in this 
country, and,, that their Lordships would report to 
Her Majesty, that the appeal be dismissed, unless the 
sum of £500, for security for costs, be deposited with 
the Registrar on or before the 7th of March next. 
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The costs were taxed accordingly, but the Appel¬ 
lant having failed to comply with the condition im¬ 
posed by the Order, it was finally ordered, that the 
appeal be dismissed, and the Appellant further con¬ 
demned in the costs incurred by the Respondent on 
the application on the 7 th of December, 1857 . 


( HroTV'RVA Run Muroun Svn ... Appella7it, 


AND 


Sahub PURHULAD Svn ... ... Respondent.'^ 


Oti appeal fro7n the Sadder De'iva7t7iy Ada'wiut at 

Calc7itta. 


27th. 28th, The question in this appeal involved the right of 

f.: succession to a Raj ; the issue raised being, whether 

«th Dec.. 

1 ^ 57 * 

N—-V—^ ^ Present : The Right Hon. 'I'lic Lord justice Kniglit Bruce, 

mMe son of a Hon. T. Pemberton Leigh, the Right Hon, Sir Edward 

AT/ht/m. one of Ryan, and the Right Hon. The Lord Justice Turner, 
the three re¬ 
generate castes, by z.Soodra woman, cannot by the Hindoo law of inherit- 
.ance, succeed to the inheritance of his putative father ; but he is entitled 
to maintenance out of his deceased father’s estate. 

So held in the case of a disputed succession to the Rajdovi and Zemin- 
dary oi Raninuggur, \t\ the Presidency of Bengal, X.\\e Rajah last seized, 
the putative father, being a Rajpoot of the Khatri class. 

Scctis. In the case of the class, illegitimate children being Qua¬ 

lified to inherit. 

Inquiry into the history of the Khatri class. Such class held not to 
have lost caste and sunk into the Soodra class. 

The Rajpoots of Central India, and in the District where the Rajdom 
<»f Ramnuggur \s situate, held to be of the Khatri class, and that the 
right of %ucct ssion to the .Rry and Zemindary was to be determined by 
the laws and customs of that class. 
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the Appellant was, according to the Hindoo law and 
right of caste, entitled to succeed to the Rajdom and 
Zemtndary of Ramnuggur, in the District of Sai-itn. 
in the Presidency of Bengal. 

The - circumstances out of which th(‘ ajipeal arose 
Avere as follow :— 

The late Rajah Uniur Purtab Syn died on the 26th 
of November, 1834, being at the time of his death in 
the undisputed possession of the estate, the right to 
whicli formed the subject-matter of his appeal. He 
was the half brother of Rajah Tej Purtab Syn, who 
died on the ist of 'june, 1832, leaving three widows, 
Maharanee Teiotman Dabee, Ranee Shree Kanta Dabce. 
and Ranee Tej Koomaree Dabee, him surviving. Soon 
after his death, his widow, Maharanee Teiotman Dabee, 
asserted a claim to the whole of the Rajdom. by \irlue 
of a deed of gift alleged to have been executed b\- 
her husband in his lifetime ; and a dispiUc havino 
arisen between her and the late RajnU I’mar Purtab 
Syn, as to the right of succession to the Rajdom and 
Zemindary, such dispute was ultimately t'ompromiseti 
by the Maharanee Teiotman Dabee agreeing to accept 
during her life the revenue of thirty-nine of the 
villages belonging to the Ra dom and Zemindary for 
her maintenance, and she thereupon withdrew her 
claim to the rest of the propert\. 

The late Rajah Cmur Purtab Syn was a Rajpoot, 
and liad, as it was alleged. tiire(* w i\ es. Bv Iht* first 
alleged wife. Ranee Lutchmee i)ya Dabee, who pre¬ 
deceased him. he had one son, the Appellant. This 
marriage was denied by the Respondent, and that fact 
was one of the (piestions in dispute. He had no 
children by his two other wives, one only of wimm, 
Ranee Umur Raj Lutchmee Dabee, survived him. For 
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several months previous to his death, the Rajah, being 
unequal to the transaction of public business, with the 
view of providing for the efficient discharge of the 
duties of the Rajdom, formally invested the Appellant 
co-ordinately with himself with all proper authority 
for the conduct and management of the affairs of the 
Rajdo 7 }i. For about three weeks previously to his 
death, the Rajah was both physically and mentally 
incapable of any effort. Upon his death, the Appel¬ 
lant performed his obsequies. His widow, Ranee 
( mur Raj Lutchtnee Dabee*s name was entered on the 
Collector s books as heir, and she entered into the 
possession and beneficial occupation of the Rajdofn, 
and continued in such occupation until her death, 
which event took place on the 24th of Februaf'y, 1840. 
Shortly after her death, the Collector of the District 
was directed to keep the estate under attachment 
until the title to its succession, which had in the 
meantime been claimed by several persons, and, 

among others, by the Government claiming by es¬ 
cheat, was ascertained. 

1 he first of such claims was made on the 31st of 

August. 1835, by a suit instituted in the Court 

at Sarun, by P„rtab Syn, against Maharanee 

Tetotman Dabee, Ranee Sree -Kanta Dabee, and Ranee 

Tej Koomaree Dabee, the three widows of the Raiah 

Tej Purtab Syn, and against Ranee Uniur Raj L^tch 

n^e Dabee and the Appellant, in which suit the 

Plaintiff alleged that the Appellant was the son of a 

slave girl. The Plaintiff founded his claim to the 

succes.s>on as being heir to the late Rajah Umur 
Purtab Syn. 

On the 5th of May, ,836, another suit was insti¬ 
tuted for possession of the entire villages appertaining 




21 


ON APPEAL FROM THE EAST INDIES. 


to the Rajdom by the Respondent, then suing as 
father and guardian of his son, Futeh Bahadoor Syn, 
an infant, against the aforesaid widows of the Rajah 
Tej Purtab Syn ; Ranee Uniur Raj Lutchmee Dabee ; 
and Oodey Purtab Syn. The claim of the infant, 
Futeh Bahadoor Syn, was based on the allegation, that 
the late Rajah Umur Purtab Syn had, while dan¬ 
gerously ill and despairing of life, executed an Ijasut 
Puttur (Power and Will) in favour of the three 
widows of his deceased brother, the Rajah Tej Purtab 
Syn, and of his own widow. Ranee Umur Raj Lutch¬ 
mee Dabee, directing them to confer the Rajdom after 
his death, upon the infant, Futeh Bahadoor Syn , 
that, in pursuance of such direction and authority, a 
Soorut Hal (representation of facts) acknowledging 
the right of Futeh Bahadoor Syn had been agreed to 
by -the four widows, and duly attested by the Raj 
Gooroo and Purohuts (Head Priest and p'riests) and 
other respectable men ; and that, after the expiration 
o the usual term of Birkhee (mourning) the Rajdom 
had been duly conferred, by the aboye-named four 
widows, upon the infant, Futeh Bahadoor Syn. 

On the jgth of, June, 1836, Maharanee Telotman 
Dabee put in her answer to-the plaint of Oodey Purtab 
Syn, and ,n that ansvyer, for the purpose of showing- 
the invalidity of the claim in that suit, she relied upon 
the alleged bestowal of the Rajdom on the infant, 
Futeh Bahadoor Syn, in the manner asserted by the 
Respondent in his plaint; and she also alleged that 
Ranee L mur Raj Lutchmee Dabee had, some time pre¬ 
viously thereto, recognised and acknowledged the Ap¬ 
pellant as the son of the late Rajah Umur Purtab Syn 

The answer oi Ranee Umur Raj Lutchmee Dabee to 

the plaint of the Respondent, was put in on the 6th 
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of October, 15^36. some time before the Appellant was 
made a party to that suit ; and in that answer she 
urged, among other reasons, against the validity of the 
infant's claim, that the Ijazuf Puttur could never 
have been executed by the late Rajah L inur Purtab 
Syn while the Appellant, his son. as alive ; and she 
there inaccurately stated, that the Appellant was the 
son of the second wife of the late Rajah Umur Purtab 
Syn. 

On the iith of March, 1837, the Respondent, in 
his then character of guardian of his infant son, Futeh 
Bahadoor Syn, hied his replication, relying upon the 
validity of the Ijazut Puttur. and on the subsequent 
bestowal of the Rajiiotn in jjursuance thereof by the 
above-named four widows. 

On the 27th of January, 1838, Ranee ( mur Raj 
Lutchmee Dabee hied her rejoinder to the plaint, 
Wherein she repudiated the claim made on the 
infant’s behalf by the Respondent as fraudulent. 

C ourt. bearing: date the 
26th of March, 1838. the Appellant was for the hrst 
time called upon to oppose the claim asserted by the 
infant son of the Respondent : the Appellant accord¬ 
ingly appeared, and was instrumental in refuting and 
exposing the fabricated evidence and forgery upon 
which the claim of the Respondent’s son was based : 
but. as that claim was also founded upon the impu¬ 
tation of the Appellant being illegitimate, and as such 
incapable of inheriting, the Appellant’s pleading and 
evidence was principally directed to the repudiation 
of such a charge, and he adduced several witnesses to 
proved the marriage between the late Rajah Ihnur 
Purtab Syn and his mother. 

On the 7th of July, 1838, a supplementary 
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petition was filed in this suit by Ranee Vmur Raj 
Lutchmee Dabee and the Appellant, for the purpose 
of correcting the statement made in the answer of 
Ranee I 7 nur Raj Lutchmee Dabee, to the effect that 
the Appellant was the son of the second wife of the 
late Rajah Vtuur Purtab Syfi, and of recording that 
the Appellant was the son of the late Rajah Umur 

Purtab Syn by his alleged first wife. Ranee Lntdnnee 
Dya Dabee. 

The suit ol the infant, fitteh Rahadoov S\n, b\’ his 
guardian, tlu' Respondent, together with the other 
suit, in which Oodey Purtab Syn was Plaintiff, came 
on for hearing before the Zillah Court at Sarun. on 
the 7th of May\ 1839, on which occasion both suits 
were dismissed with costs, and the claim of the infant. 
Ftiteh Bahadoor Syn. was adjudged to have been based 
on fabricated evidence and forgery. The reasons 
given by the Court for dismissing the suit of Oodey 
Purtab Syn were, that, although the present Appel¬ 
lant had been proved to be the %ox\ Rajah Vmur 
Purtab Syn, the question of his title to succeed to the 
Rajdom in the lifetime of Ranee Umur Raj Lutchmee 
Dabee was not one which arose in that case, because 
between him and the Ranee Utnur Raj Lutchmee 
Dabee there was no disagreement or complaint ; and, 
whether the present Appellant was entitled or not 
to the Rajdom. the Plaintiff. * Purtab Syn, 

on the plea of being connected in the agnatic line, 
could have no right to possession during the life of 
the Ranee. 

Against the dismissal of these suits, Oodey Purtab 

Syn, and the Respondent on behalf of his infant 

son, respectively appealed to the Sudder Deieannv 

¥ 

Court. 
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After the appeal of Oodey Pu 7 ‘tab Syn had been 
presented, before any further proceedings was taken, 
and on the 24th of February, 1840. Ranee Vmur Raj 
Lutchmee Dabee died, and thereupon the Plaintiff, 
Oodey Purtab Syn, and the Respondent (as father and 
guardian of the infant, Fufeh Bahadoor each 

presented separate petitions to the Sudder Deivanny 
Court, claiming the heirship to the deceased Rajah 
Uniur Purtab Syn, Mr. John Fleming Martin Reid. 
one of the Judges of the Sudder Court, ordered that 
the Principal Sudder Ameen of the Ziliah Court should 
re< eive their proofs of being heirs to the deceased, 
while in the interval the estate of the deceased was 
to be attached by the Collector under the order of 
the Judge, and placed under a manager. A procla¬ 
mation was also issued, under the Order of the 
Sudder Court, for the attendance of the heirs of 
the deceased, under which the Plaintiff. Oodey Purtab 
Syn ; the Respondent, as guardian aforesaid ; the two 
surviving widows of Rajah Tej Purtab Syn, and the 
present Appellant, attended before the, Ziltah Court 
to prove their respective claims to heirship ; such' 
proofs as were offered by them respectively were 
taken by the Principal Sudder Ameen of the Ziliah 
Court, and forwarded to the Sudder Court. 

After these proceedings had been taken, and on the 
7 th of AW/;//.ce, 184a. the .papers were again brought 
before Mr. Reid, who considered it proper to take a 
Bywasta (opinion) from the Pufidit attached to the 
Sudder Court, on the question, whether among Hin¬ 
doos, a son by a woman of unequal rank, while lineal 
relations were forthcoming, would be entitled to in¬ 
herit the estate of his deceased father. To which the 
Pundit stated his opinion to the following effect:_ 
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To the best of my judgment, among Hindoos of the 
Raipoot caste, a son who is not horn from a woman 
of equal rank and caste, can he reckoned as son, and 
will be entitled to the estate of a deceased father, a 
near relative of lineal descent living notwithstanding ; 
because a Rajpoot is of the Soodra caste, and a son 
born to an individual of the Soodra caste, even from 
the womb of a slave, &c., such son is reckoned his son 
by the Shaster laws, and is entitled to succeed to his 
father s estate, a near relative ot lineal descent living 
notwithstanding r’ and he added. “The meanino- of 
the Guranth Mootuchtera, &c., is, that a son horn of 
a slave woman, that is, of an unmarried woman of the 
Soodra caste, during the lifetime of his father, ac¬ 
cording to his father’s pleasure, can obtain a share of 
his property : and after the death of his father, 
brothers born in wedlock from a woman of the 
Soodra caste are required to give to their illegitimate 
brother a share in the property of the father, in pro¬ 
portion to one halt of their own share ; but if ther<‘ 
■be no legitimate offspring, that is to say. no issue 
from a married woman, in such a case the illegitimate 
son from an unmarried Soodra woman will be entitled 
to the whole of his father’s estate. ” 

On the 5th of February. 1841, the case in which 
Oodey Purtah Syu was Appellant, was again brought 
before Mr. Retd, together with the Hywasta and the 
papers in the infant's suit; when Mr.held, that 
although the Bywasta was in favour of the present 
Appellant, it was inexpedient to consider the case 
summarily and without going into its full merits, as 
well as into the case of the infant then suing by the 
Respondent, his guardian, inasmuch as it also related 
to a claim of inheritance of the property of the late 
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Rajah Umur Purtab Syn : and he accordingly ad¬ 
judged that, until the decision of the two cases, the 
property in dispute should continue attached by the 
Collector ; and that it was proper that the two cases 
should be taken uj) and tried together, without regard 
to their respective numbers ; and that all claimants 
should be lelt at liberty to come forward ; and that 
the name of the individual whose claim to the 
estate should be found good and valid, was to be 
entered in the Collector’s records ; and that it was 
incumbent on all parties to take early steps to bring 

th<* subject-matter of both the cases to a speedy ter¬ 
mination. 

On the 23rd of May, 1842, the two cases came 
on to he heard before Mr. Edouard Lee IJ'arner, and 
Mr. James Shaw, two other of the Judges of the 
Sadder Dewanny Court, who said that, after delibe¬ 
rate consideration, they perfectly agreed in the opinion 
pronounced by the Principal Sadder Aniecn on the 
7th of May. 1S3C), in regard to the invalidity of 
the fjasaf Pattar. filed by the Respondent, and of 
certain letters filed by Oodey Parfab Syn ; but they 
added. " As inquiry into the agnatic descent of the 
Appellants in both cases, and the objections made by 
Chaotarya Ran Mardan Syn, and his marriage in a 
Rajf>oof family, has been neglected by the Principal 
Sadder Ameen. we return the decisions of the Principal 
Sadder Ameen. dated the 7th of . 1 /^y, 1839. as incom¬ 
plete ; and. under cl. 2. sec. 2. of Reg. IX. of 1831, 
hereby order that the papers of this case and of case 
No. 50, of 1840 (the case now under appeal), with 
copy of this proceeding, be sent back to the Principal 

Sadder Ameen oi Saran. accompanied with a precept 
with this order, that he restore both the cases to their 
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former number; and, as regards this case, he should 
inquire whether the marriage of Chuoturya Run Mur- 
dun Syn, who declares himself to be tiie son of Rajah 

I mar Rurtah Syn, and whose marriage by the papers 

appears to have taken place in the village of Be-/ Ghat 
in Zitlah Goruckpoov. in the family of Hindoo Satue, of 
the Rajpoot caste, had actually taken place in a Raj¬ 
poot family, and whether he eats and drinks with 
them or not, and whether the marriage of Rajah 
Gmur Pa,-tab Sya with Latch,aec Dya Dahcc. the 
mother ot Chaotatya Ran M„,da„ Syn. was solemn¬ 
ized according to the custom and practice of his 

family or not; and after recpiiring and obtaining from 

Sahub Pa,h„t,„t Syn. father and guardian of Pate/, 
Bahadoo,- Syn. the Plaintiff in case \o. 50. of iX^o, 
a petition in regard to his agnatic descent and a 
genealogical table and documentary proofs and wit¬ 
nesses from both the parties, to try and decide ihe 
two cases, as may he most consistent with justice and 
equity, as regards the heirship of Chaoia,-ya Ran 
Murdan Syn to the estate of his lallier Ra,ah ( 
Purtab Syn, and the relationship of the parlies ac¬ 
cording to the genealogical table given in by both." 

Under this Order, the Respondent, on the ^tth of 
Aovenber, 1842, filed a suppUmenlal |.tlili(i,, «]„rein 
he abandoned all claim on behalf of his infant son, 
under the Ijazat Pattur previously set up by him, 
and for the first time claimed in his own right to 
be entitled to succeed as heir to the Rajdon, and 
estates, by reason of an agnatic descent in the sew nth 
degree alleged by him from one Rajah Partab Syn, 
whom he alleged to have been the common ancestor 
of himself and the late Rajah U,nar Pa, tab Syn ; 
and that petition, among other statements, averred. 
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tlial tlu‘ Priiui])al .////('('// had stated that the 

mother of tin* Appi'llaiil was not of ecjual caste with 
lli<- late Rajah I mar Furfah Syn, and that the Ranee 
( mar Raj Lafchmcc Dahec had presented a ]>etition 

the u^tli of J'chraary, i .S36, in w hich she had stated 
that the Appellant was illei^ilimale. 

1 lie wliole tpieslion as U) the right of succession to 
llie Rajaom and estates ha\ ing been remitted by the 
Ord. r of the 23rtl of May. |S42, in the ZUlah Court 
at Saraa, various other c laimants came forward, in¬ 
cluding Ooi/ey Furtab Syn, and the survi\'ing widows 
nt Rajah 1 ej Farfab Sya, and the Government, 
claiming by escheat : but inasmuch as none of these 
claimants, except llie Appellant, appealed from the 
decree of the Sadder Dcieanny Ada'ielat, ultimately 
pronounced on the 9th of September, 1846. it is un¬ 
necessary to refer more* particulariy to any of such 

* ^ 

( laims. 

On the 17th of jaly. 1R44. the Vakeei of the Ap¬ 
pellant sialc cl, in aiisw c-r to a cjuestion from the Court, 
that Reei Ram was the maternal grandfather of the 
Appellant ; and that he {Reet Ram) resided in the 
mountains of Hharkat, in Nepaal \ and at a subse¬ 
quent sitting of the same Court on the 3rd of August, 
1844, flic Appellant’s Vakeel corrected a statement 
made by the Vakeel of the Respondent, to the effect 
that Oomraotee Dabee was the first wife of the late 
Rajah Umar l artab Syn ; a.nd stated, that the name 
of the late Fmur Furtab SyFs first wife was 

Ranee Lutehmee Dya Dabee, the mother of the Appel¬ 
lant. 1 he Appellant and the Respondent, and the 
other claimants for the right of succession, produced 
various depositions and documentary evidence in 
proof of their respective claims, before the Principal 
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to establish that the late Raja/i ['win- 
Piirfab Syn was married according to the custom of 
his family to Ranee Lutchnice Dya Dabee ; that he was 
a. Rajpoot \ that the Rajdom was duly conferred upon 
the Appellant by his lather, the late Rajah Umur 
Purtah Syn, by the ceremony of investing him with 
the sacerdotal cord, and by placing him on the Gud- 
dee ; and that the title of “ Chuoiurya ' was accorded 
to him by the late Kajah Umur l urfab Svn ; that 
such title was, in conformity with the custom of the 
family, only assumed by the heir apparent to the Raj- 
dom, and had been assumed by the late Rajah Umur 
Pnrtab Syn in the lifetime of his half-brother, the 
late Rajah Tej Purtah Syn \ ihit the Appellant was 

in the habit of eating and drinking, both with the late 

Rajah Umur Purtab Syn, and his iialf-brolher. the 
\^te Rajah Tej Purtab Syn; that he duly performed 
the funeral rites of the late Ra/ah Umur Purtab Syn ; 
that he was married to the daughter of Hindoo 
Sahee, 3 . t\ajpoot ; and that tin* Appellant was in the 
habit of eating and drinking with Hindoo Sahee. 
The Appellant examined no witnesses to establish 
the marriage, but he gave evidence to show that the 
Rajdom and estates were neither founded nor acquired 
by Purtab Syyi, whom the Respondent alleged to 
have been the common ancestor of himself and the 
late Rajah Umur Purtab Syn, the Rajdom having been 
founded by Doorg Bijey Syn, the grandson of the 
alleged common ancestor, and the estates having 
been acquired by Run Dutt Syn, the' son of Doorg 
Bijey Syn. He also gave evidence to show that in 
the year 1S29, live years before the death of the late 
Rajah L mur Purtab Syn, an estate had been pur¬ 
chased by him in the name of and for the Appellant, 


>857- 



CliUOTl’RVA 
r-tuN MuRnuN 


Svn 


.Saucd Pvr. 
HULAD Syn. 


30 


CASKS l.\ I HK I'KIVV COlJNCIt. 


*857. 

Chuotikya 
Run Mi rdun 
Syn 

V. 

Sahub Puk- 

HULAD SVN. 


as his acknowledged son ; and that such relationship 
was substantiated by the tact of the Appellant being 
described as the son of the late Rajah in the receip't 
and bill of sale of the estate, as well as by the corro¬ 
borative testimony of the witnesses before alluded to. 
In addition to the above evidence, and with the view 
of refuting an imputation made in the course of the 
proceedings, that the Appellant’s mother was not of 
equal caste with the late Rajah Umar Pu^tab Syn, the 
Appellant filed a genealogicial table of his maternal 
ancestors, whereby it appeared that his mother. Ranee 
I.utchmee Dya Dabee, was the daughter of Baboo 
Urut Ham, who was son of Rajah Anunt Khan, who 
Nvas the son of Rajah Moon Muhdur Khan, who was 
the Rajah ol Bhurkut. The Appellant, moreover, 

. ontended that, even assuming his father and mother 
not to have been married, or that he was unable to 
adduce sufficient evidence of their marriage, vet, that 
as the late Rajah was a Rajpoot and a Soodra, the 
Appellant, as his son, was capable of inheriting the 
Rajdom and estates, and was entitled, in default of 

Ill r'-’ P'-«^ference to 

all collateral relatives whomsoever. 

VVitnesses were also examined by the Respondent 

to. show his agnatic descent from a common ancestor 

ot the late Rajah I mu,- Pu,-tah Syn. 1 lie Resnon 
dent also entered into evidence to prove that the 
Appellant s mother was not the wife, but the concu- 
ne, ot the late Rajah U,nn,- Pu,-tab Syn ; and in 
-pport ot such allegation, he relied upon a pro- 
ceeding belore a magistrate on the 3rd of March, 

ll ‘ Bhlt ' Appellant’s mother was described 

as Bhutranee," or a concubine. 

On the 21st of Septentber, .844, the Principal 
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Sudder deemed it necessary previous to enter¬ 

ing on the merits of the several claims, to call for a 
Byu^asfa of the Pimdif of the Patna Court upon cer¬ 
tain questions respecting the title of the Claimants to 
succeed to the Random. The Appellant remonstrated, 
by petition dated the 23rd oi September, 1844. against 
such a course ol proceeding, on the ground tliat a 
wasta had been already obtained at the instance of Mr. 
Reid, one of the Judges of the Sudder Deieaunv Court, 
upon the main point, and that the Respondent and 
Sree Kanta Pabee were both very largelv indebted to 
influential merchants at Patna, by whom in all pro¬ 
bability the Pundit there would be biassed. The 
Principal Sudder Ameen, however, called for the By- 
ivasta of the Pundit of the Patna Court. The qut's- 
tion submitted to that Pundit stated that the Appel¬ 
lant’s mother was of a different caste from that of the 

Rajah I'mur Purtah Syn, The Uyieasta of 

the Patna Pundit was to the effect, that the Appel¬ 
lant «'as entitled to maintenance onh‘. 

On the 27th of February, 1845. the Principal Sud¬ 
der Ahieen of Sarun delivered his judgment, rejecting 
the Appellant’s claim to the inheritance, and affirming 
the title of the Respondent as heir to the deceased 
Ra)ah Lmur Purtab Syn, and finding the Appellant 
entitled to Rs. 6.000 per annum for his maintenance, 
and he ordered that each party should bear his own 
costs of the suit. In coming to these conclusions, 
the Principal Sudder Ameen grounded himself princi¬ 
pally upon the Bywasta obtained from i\\e Pundit o\ 
the Patna Court, and upon the assumption that the 
decree of the Sudder Court, dated the 23rd of May, 
1842, was limited only to an inquiry whether the 
mother of the Appellant was married, and that he 
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was precluded thereby from entering into the question 
of the Appellant’s rl^ht to succeed as lieir, even if 
not born in vedlock. 

The Appellant appealed front this derision to the 
Sfu/der D^’‘:i‘( 7 fniv Ada'o.'htt at which Court, 

on the 9‘-h of Sepfe 1846, affirmed the decision 

of the Ztllnh Coin't, with the f^xception of that 
portion which ^ave the Appellant niaint<"nance out 
of the deceased Rajah's estate, which was reversed 
and disallowed, and also the costs of the Respondent 
in the ZtUah Court, which the A]>pellan( was ordered 
to pay; and the Court dismissed the appeal witli 
costs, holdino- that it was not open to the Appellant, 
after the ph-adinc^s and |)rocecdings in the orio^inal 
suit, and the Order of the 23rd of ^^av, r8_(2. to 

claim the ^ttcecssion as heir, without establishing the 
marriage of his parents, and that he had failed to 
establish tin- fact of such marriae-e. 

I he present appeal was from this drc'ree. 


Mr. R, Raiflier, Q. C... and Mr. Maciia^hteii, for 
the Appellant. 

lilt* e\idetu<- addncrfl eslahlislu*d that tlu* Appel¬ 
lant wa'^ the legitimate son and heir of the late Rajah 
C'liinr l^artah Syii \ and as such he was entitled to in¬ 
herit the Rajdoni and Zeiiiivdary in dispute. Even if 
the evidence ot the factum of the marriage he hot as 
conclusive as it might l-ave been, vet the fact of the 
recognition of tlie Appellant's legitimacv bv his father. 
Rajah Rmur Purfab Syii, is clear from the title he 
gave him of " Chuoturya Z a title which, according 
to the custom of the family, can only be assumed bv 
the heir apparent. The fact that the Appellant was 
so designated is not disputed. Again, the evidence 
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of the witnesses as to tht' treatment of the Appellant 
by his father, the iinitorin affection shown him, his 
livini>- and eatinj^ in common, his investiture with the 
sacerdotal cord, and his marriage into a Rajpoot 
family, all establish his ackno\\'ledged leg^itimacy. 
No credit can be given to the Respondent’s witnesses 
that no marriage took place. The are the \erv 
witnesses who spoke to the fabricated Ijasut Putfur. 
The decree appealed from cannot be supported. It 
is founded in a great measure on evidence taken in 
suits between other parties, and not between the .Ap¬ 
pellant and Respondent. We i'oncei\e that by tlie 
presentation of the petition in \ovctiiher, 1E42, by 
the Respondent, an entirely new litigation was com¬ 
menced. and a fresh issue joined between the Ap¬ 
pellant and Respondent, and that for the purposes 
of his defence against the Respondent’s claim, the 
Appellant was not limited to the precise manner in 
which his defence had been stated upon the pleadings 
in the original suits. Supposing, however, that it 
should be held that it was competent for the Re¬ 
spondent, after the Order of the Sadder Dewaaav 
Court, of the 23rd of May, 1842, to assert his own 
title as heir of the late Rajah Umur Purfah Sya, 
and as such to claim the Rajdom and Zemindarv 
against the Appellant, then we insist that the suit 
must from that time be considered as having been 
constituted between new parties without written 
pleadings, and the Appellant ought not, as between 
himself and the Respondent, to be limited by plead¬ 
ings in a suit between himself and the Respondent's 
infant son, or by the form of any proceedings which 
had been taken, or orders which had been made, 
in that or any other suit before the final and sub- 
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stantial issue was joined between himself and the 
Respondent. Indeed, the decree of the Sudder De- 
Court proceeded upon an assumption alto¬ 
gether erroneous : namel\'. that the only question at 
issue is tlie case, so far as tl.e Ajjpellant was con- 
c<-rned. rested upon the le^itimacv of birth and not 
upon tin* title of tim Appellant i^enerallv as heir, 
rod the Courts have not taken tliat point into con¬ 
sideration. The cause, therefore, oucrht to be re- 
mitted to the Court below witli special directions on 
tl\!s point. .Another obiection to the decrees of the 
Ziliah and Sjiddo^ Deu'nnnv Courts is, that those 
derisions were founded upon an opinion of the Ptmdit 
of the Paf)ia Court, on an assumed state of facts 
neither admitted nor proved : namelv. that the Ap¬ 
pellant’s mother was a Soodra. and a different class 
from that of the late Rnjah Pnifir Purtab Svfi. This 
opinion was, however, contrary to the Flindoo law. for 
even if she was a Soodra, and he of the regenerate 
class, such marriage is good, and the issue legitimate. 
The Mitacsbara, ch. i. sec. xi. p. 302, note. 

.Assuming, however, the Appellant to have failed in 
substantiating by rvidence the marriage between the 
kite Rajah and his mother, or his own Icffitimacv, the 
fact of his being the only son. though illegitimate, of 
the latt* Rajah, is sufhcient by the Hindoo law to en¬ 
title him to succeed to the whole of his deceased 
father s estate. That was the ojiinion of the Pandit 
consulted by the Sadder Court in this case. His 
paternity is not in dispute. Rajah Umar Parfab Syn 
was a Rajpoot, and must he considered as one of the 
Soodra caste. All Rajpoots are Soodras, There are 
now only Brahmins and Soodras, the two intermediate 
regenerate classes having lost caste, and become 
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merged into the Soodra class. Ward's *■ Account of 
the Hindoos,” vol. i. pp, 06,91. ” Aniial. and 

Antiquities of Rajasl'l.ntr vol. i. p. .,3. MaUol.ns 
^ Memoir of Central India:' vol. ii. p. ,,5. .sVrv.V'v 

‘‘Summary of the Law and Custom of Hindoo castes,” 

PP- 95 . 95 - The Parana," ch. vii. and viii., 

by Wilson. The vol. ii. p. 3;;, riie 

Appellant, therefore, as the illegitimate son of a Soodra 
was capable of inheriting the Ra dom and estates, and 
was entitled, in default of any legitimate son, to 
succeed in preference to any collateral relatives. 

1 he Mitacshara, ch. 1. sec. .vii. D.iya-Bliaga, ch. ix. 
sec. 31, p. ,51. Inst, of .Mena. ch. ix. p ,70 

” Hindu Law. " vol. i. pp, 69, 13a, 17, 

(2nd edit.). Colehrooke's Dig., vol, iii. di clxxiv 
MacnaglUen-s “Principles of Hindu Law,” vol.' i! 
p. iS. Chendrabhan v. Ciiengooran (a). 

In any^ circumstances the decree of the Sadder De- 
wanny Court cannot be maintained. If tiu- .'ippellant 
should be declared not to be entitled to the inherit¬ 
ance, he IS, as the illegitimate son, at all'events, en- 
titled to maintenance out of his deceased fatl’ier's 
estate, Macnagliten's “Principles of Hindu Law” 

vol. 11, p. luj, which the Sadder Court has wron^. 
fully disallowed. 
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Mr. Roll, Q. C., and Mr. Leit/i. for tin- Res 

dent. 


pon 


The Appellant, notwitlislandihg ihat he had everv 
opportunity afforded him, lias signallv failed in esteb- 
hshing the marriage and con.sequently his legitimacy; 
and his title, therefore, to succeed to the ances¬ 
tral Raj and Zem'indary, as the heir-at-law of the 

{^) s. D. Decis. 50. 
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laU- Rajah I $nur Purtah Syu. It was salisfacloril) 
proved that he was the illegitimate child ot a Rajpoot 
by a slave-girl, and as such has no right ol propcrl). 
Steele's Summary ol Ihe Law and Custom ol Hindoo 
castes, ' p. 182. Mac naghten's “ Principles ol Hindu 
Law,” vol. ii. p. 15, note. Such a marriagt^ with a 
Sooitra wotnan Ijy a Khatri is prohibited by law. 
Macaaghtea s " Principles ol Hindu Law ,” vol. i. p. 59 - 
His assumption ol a title used by the heir apparent 
in the familv. and the other ac ts relied upon by him, 
would, no doubt, be corroborative evidence entitled 
to some weight, it the factina ol the marriage had 
been proved. The Appellant failed, however, to 
prove such marriage, although the o}ins lay on him 

to prove that fact. Now, the evidence of the Re¬ 
spondent’s witnesses upon the new trial is positive 

and unc'ontradicted, that no marriage between the 
deceased Rajah and the Appellant’s mother ever 
look place, eitlu-r at th< time or in the manner 
alirged b\ tlu Ajjpellani. It was also proved that 

tin- Respondent was tlie nearest male relative of the 
late Rifjah. and in that character he was the heir, 
according to the Hindoo law and custom, and entitled 
to succeed to the Raj and Zeniimtayy. fhe argument 
of the Appellant, that Rajah ( mar i urtab Syn^ a 
Rajpoots and as such one of the regenerate, or Iw ice- 
born classes, was to be considered as a Sootlra ; and 
by that means to let in the Appellant to the succes¬ 
sion, though illegitimate, is contrary to fai l and utterly 
untenable. A Rajpoot is ot the Rhatri class, which 
still exists in its integrity. The “ Ayeen AkheryP 
vol. ii. pp. 377. 481. Inst, of Menu, ch. i. p. 31. 

The “ V^ishnu lUtrana," ch. vii. and \ iii., by Wilson^ 
U'ard’s Ai count of the Hindoos,” vol. i. p. 66. 
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“ An Historical Sketch of Princes of India'' As to 
the argument of the right of inheritance by an ille¬ 
gitimate son, we submit that, in the absence of any 
proof of a custom to that elfect, he clearly has no 
title. Mohnn Sing v. Chumun Sing {</). 

Neither is the Appellant as an illegitimate son en¬ 
titled to maintenance and to have the same made a 
charge upon the Zemindary in dispute. We admit 
that as the Appellant’s mother was a slave- girl, he 
may, as the son of a regenerate man, be entitled to 
simple maintenance, Pershad Singh v. Ranee Muhe- 
sree (h) ; Macnaghten's “ Principles of Hindu Law,” 
vol. ii. p. 119; The Mitaeshara, ch. i. sec. xii.; 
Colehrooke's Dig., vol. iii. secs, ccxviii. and ccxix.; 
but that only is allowed during youth, Steele's ” Sum- 
mary_ of the Law and Custom of Hindoo caste,” 
p. 181. 
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Mr. R. Palmer, Q. C., in reply, 

Referred to The Calcutta Review, vol. xv. p. 62, 
upon the question of the caste of a Rajpjot. 

Judgment was reserved, and now delivered by 25th Feb. 

1858. 

The Right Hon. Sir Edward Ryan. ^ 

In June, 1832, Rajah Tej Piirtab Syn died, in un¬ 
disputed possession of the Raj and Zemindary of 
Ramnuggury in the Zillah of Sarun, the right to 
which Raj and Zemindary is the subject-matter of 
this appeal. He left surviving him three widows, and 
an only brother of the half-blood. Rajah Umur Purtab 
Syn. A dispute arose between Telotman Dabee, his 
eldest surviving widow, and his brother, as to who 

00 1 Ben. Sud. Dew. Rep. 28, and note to page 29. 

3 Ben. Sud. Dew. Rep. 132. 
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should succeed to the Rajtiom and estates ; but this 
u as ultiniatel\ compromised, and le/offiiafi Uabee re¬ 
linquished iier claim in consideration of a certain 
revenue secured to her for her life. Rajah C mur 
Purtab Syn continued in possession of the Raj and 
estates until his death, which took place in November^ 
ii>34. Upon his death, Liitchmee Dabce, his widow, 
obtained possession of the property, and a M'/rasiR- 
namak was tiled in her name on the 5th of December 
foUo\\ing, stating that she was in possession, and 
claiming lor her the Raj and ^emiudary, as sole heir 
to the deceased. Alter the usual proclamations, the 
Government Collector entered her name in the bocks 
of record as the heir and sole proprietor of the Raj 
and Zeatindary. Subsequently, claims were set up 

to the property by Teiotman Dabee \ by Oodey Purtab 
Syn \ and by the Appellant ; and also by the Respon¬ 
dent. 


Two suits were commenced ; one in August, i8;5, 
by Oodey Purtab Syn, against tlie widows of Rajah 
Tej Purtab S,n, and Lutchmee Datcc,\\\<i widow of 
Rajah L mur I'urtab S\n, in which he claimed as heir 
from a common ancestor of the deceased Rajah and 
himself—one Mukoond S\n. The plaint in this suit 
is not set out in the transcript, and it is not clear 
whether the Appellant was originally a party, or be¬ 
came so by a supplementary petition ; but in the plaint 
he is stated to be the son of a slave-girl. 

The other suit was commenced on the 5th of May, 
1836, by the Respondent on behalf of his son, Futeh 
Bahadoor Syn, an infant, against the widows of Rajah 
Tej Purtab « ; Lutchmee Dabee, Sind Oodey Purtab 
Syn ; and by an Order of the Court, dated the 26th of 
March, iS^S, the Appellant was also made a Defen- 
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dant. This suit was founded on an Ijazut Puttur, 
alleged to have been executed by Rninh Umur Purtnb 
Syn. empowering I.utchme; Dahee and his brother’s 
widows, to bestow the yudd:e of the Rajdom on the 
Respondent’s son. 

These suits came on for hearing together be¬ 
fore the Principal Sudder Ameen at Sarun. on the ylh 
of Maw 1830, and were dismissed with costs. The 
grounds on which the first suit was dismissed are 
stated in these words, “that although Chuotin-a 
Run Murdun Syn was the son ofTw/,;- f'uyta/, Syn, 
yet whether he, not being born of a woman of equal 
caste, was entitled to the Rajdom during the life of 
Ranee Umur Raj Lutchmee Dahee. was a question, 
Uie investigation of which did not ber/mie necessary 
in this case, because there existed no dispute or dis¬ 
agreement between Ranee Umur Raj I.utchmee Dahee 
and Run Murdun Sxn\ but, whether Run Murdun Sxn 
was entitled to the Rajdom. or not, while Umur Raf 
Lutchmee Dahee lived: Plaintiff had no right to the 
Rajdom. whatever on the score of relationship, the 
Zemindarv being a separate one altogether,’’ In the 
suit of the Respondent it was held that, as the claim 
rested solelv on the Pazut Put fur. which was found 

not to be a genuine instrument, it was not necessarv 
to go into the matter of relationship. 

From these decisions, Oodex Purtnh Svn and the 
present Respondent, on behalf of his infant son, ap¬ 
pealed to the Sadder Dewanrx Adawlut. on the 24th 

1840, After the appeal, and before any 
further proceedings. Ranee Umur Lutchmee Dahee 
died; upon which the present Appellant and the 
Respondent, as father and guardian of Fateh Baha- 
door, presented to the Sadder Court separate pe- 


ChI'OI I’KVA 
Ri'n Ml’kuuN 
Sv\ 


I , 

SaUUH Pl'K- 
HUL.-xn Svn, 



40 


(ASPS IN TIM- PRIVY COIlNf-lP 


1857- 

Chuoturva 
Run Mdrdun 

Si'N 

• $ 

I » 

Sahub Pur- 
hula d SvN. 


titions, in wliicb they set forth their respective claims 
to be considered as lieirs to the deceased Ranee. Mr. 
Reid, tlie Jud-^e before whom these petitions came, 
directed the Principal Sndde}' Aineen of the Zillah of 
Sarn)t to receive proof of their claims as heirs to the 
deceased. In the meantime. th<' estate was attached 
by the Collector under order ol the Judge, and placed 
under a manager, and a proclamation issued for the 
attendance of heirs. Qjdev Purtah Syn, the Re¬ 

spondent, in his character of father and guardian ; 
the survivinc; widow of Rajah 1 e} Rnrtab .Svy; ; and 
the Appellant, attended to prove their respective 
claims. On the yth of IVoz'enihc}'. 1^40, th<‘ papers 
relatim’’ to proof of sucaersion were brought beiore 
Mr. Reid, and in an order made by him of that 
date, he states that as from the decision ot the 7th 
of i^iay, 1S39, it appears that Run Muydun iJyyn is 
the son of Rajah Uniitr liirfah Syn, but by a woman 
of unequal rank, it has, therefore, become imperative 
on him, be!"ore going into the merits of the case, to 
require a Bv;easta (law opinion) from the Pundit of 
the Court, on the point, whether among Hindoos a 
son by a worn.in of unecjual rank, while lineal relations 
are forthcoming, will be entitled to inherit the estate 
of his deceased father, and the Pundit is accordingly 
ordered to gt^'c his opinion on the point. In Januayy, 
[841. the Bvzvasfa o! the Pundit is filed ; it states, 
“ that amonsf Hindoos of the Rajpoot caste, a son 
who is not born from a woman of equal rank and 
caste can be reckoned as son, and will be entitled to 
tbe estate of his deceased father, a near relative of 
lineal descent living notwithstanding, because a Raj¬ 
poot is of tbe Soodya caste, and a son born to an in¬ 
dividual of a Soodya caste, even from the womb of a 
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slave, &c., IS reckoned his son by the Shostcf laws, 
and is entitled to succeed to his father's estate, a near 
relation of lineal descent living notw ithstandin" 
and he also states that if there be no le^itiniate off- 
spring, that is to say, no issue from a married woman, 
in such a case the illegitimate son of an unmarried 
Soodra woman will be entitled to the whole of his 
father’s estate. 

This Bywasta was brought before Mr. Reid on the 
5th of February following, and he then proceeded 
with the further hearing of the cause, and he was of 
opinion that, although this Bywasta ol the Pundit was 
in favour of Run Murdun Svn, vet that considerin" the 

• • o 

claims of the parties, it was inexpedient to dispose of 
the case summarily without going into its full merits, 
and he ordered that both cases should be tried to¬ 
gether, and that all the objecting parties and claim¬ 
ants should be at liberty to come forward, and that 
the name of the party whose claim should be found 
good, should be entered in lieu of tht* name of the 
deceased widow. 

On the 23rd of May, 1842, the proceedings taken 
before Mr. Reid^ and all the other papers in thest' 
suits, were, by an Order of the Court, brought before 
a full Bench, and the Judges, consisting of Mr. Lee 
Warner and Mr. .^7/i77c. recorded their opinion 

in these terms : “ W'e j)erfect!y agree in the opinion 
pronounced by the Principal Sadder Amcen in regard 
to the validity of th.c Ijazut I uttur. But as inquiry 
into the agnatic descent of the Appellants in both 
cases, and the objections made by Chuoturya Run 
Murdun Syn, and his marriage in a Rajpoot family, 
has been neglected by the Principal Sadder yi meen, 
we return the decisions of the Principal Sadder Ameen, 
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dated 7th o( A/aj', 1839, as incomplete; and, under 
ol- 2, sec. 2. of Reg. IX. of 1831, hereby order that the 
papers of tins ca.se and of ca.se No, 50, of 1840, with 
a copy of this proceeding, be sent back to the Prin 
Cipal S,Mer of Sara,,, accompanied with a 

precept with this order; that he restore both the 
rases to their former number; and, as regards this 

case, he should inquire whether the marriage' of CW 

--y. Ra,, A/a,.,aa .ho declares hfmself to be 

c son ot f I>u.;ab Syn. and whose marriage, by 
the papers, appears to have taken place In the village 

o and in the famdy 

of Hindoo of the Rajpoot ca.ste. had actually 

aken place m a Rajpoot family, and whether he eats 
riage of"^' ' and whether the mar- 

he mother of Cbaotarya R,.,. Ma,,ia„ Sya. was so 

emnized according to the custom and practice of tie 
family or not ; and after requiring and obtaining from 
Sabab l^arbalaot Sya. father and guardian of Fateh 
Baba,boor Sy„. ,he Plaintiff in case No. 50 of ,840 
a pct.tion regard .0 his agnatic descent, and a’ 

.genealogical table and documentary proofs and wit! 
nesses from both parties, .0 iry and decide the two 

equitv " 1™°’"' '■""■'^i^tenl with justice and 

he re at.onship of the parties according to the genea- 

logical tables given in bv both ' ^ 

lnFebraa,y. ,845. the Principal Sa,t,ter ^ 



43 


ON APPEAL FROM THE EAST INDIES. 


judgment on the re-trial of these causes, and held the 
Respondent to be the nearest next of kin to the de¬ 
ceased Rajah Uniur Purtab Syn ; that Oodcy Purtab 
Syn being only remotely related, had not established 
his claim; that the marriage of Rajah Umar Purtab 
Syn with Lutchmee Dya Dabee was not proved ; that 
the Appellant, as the illegitimate son of Rajah Umur 
Ptirtab Syn^ was entitled to maintenance. 

Against this decision, Chuoturya Run Murdun Syu, 
in April, 1845, appealed; and on the 9th of April, 
1846, the Sadder Dewanny Court dismissed the ap¬ 
peal, affirming the decree of the Zillah Court in all 
respects, except as to the allowance of maintenanct 
X.Q Chuoturya Run Murdun Syn \ which part of the 
decree was reversed. 

From the decree of the Sadder Dewauny Court the 
present appeal comes betore their Lordships, and ihe 
Appellant objects to that decree. 

First. Because he claims to be entitled to the Raj 

and Zemindary, as the legitimate son of the late Rajah 
Umur Purtab Syn. 

Secondly. Because, if the alleged marriage and le¬ 
gitimacy be not established, he claims to be entitled 
to the inheritance as the illegitimate son of the Rajalu 

Thirdly. That if not entitled to the inheritance In¬ 
is, as the illegitimate son. entitled to maintenance out 
of the estate, which the Court has disallowed. 

In 1838, the Appellant endeavoured to establish 
by evidence, on the first question, that the late Rajah 
Umur Purtab Syn was married, according to the 
custom of the family, to Lutchmee Dya Dabee, and 
the Respondent endeavoured, by evidence, to show 
that the Appellant was the illegitimate son of a slave- 
girl ; but it is alleged on behalf of the Appellant that 
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to tins evidfiKf Oi the Respondent little credit should 
he oivc-n. becaus,- the witnesses also attempted to 
prove tiu- -e,u,in,-ness ,>| the Jjact Puttur, which 
proved to be lorded and fabricated. I pon the re¬ 
trial ol these eases b, lor,- the I'rincipal ’Smhier Ameen 
m I,S45 no |r,-sb wiinesses w,re .ailed by the Appel¬ 
lant to establish the marriafre, althoujrh special di- 
r.-ctions were given as to the issues on this point ; but 
many witness.s were .ailed by the Respondent to 
show that no such marriage took place. The Counsel 

lor the Appellant have abstained from entering into a 

review ot the eviden, ,■ given by the witnesses, on the 
hutnn, ol inarriage: but have contended that the 1e- 
gitimaiy ol the .son is recognized by the conduct of the 
lather ; by the title given him of •• Chuotnrya ’’—a 
title assume,I, ac.rding to the custom of the' family 
hy tin- heir apparent and which it is admitted by the’ 
Respond.mt h.- „as . ailed ; by his living and eating 
with the lather: by the inv.stiture of the sacerdotal 
cord ; by «hat is urged to b.- a still more important 
mark ol Ins , ondition, the admitted fa. t of his mar¬ 
riage into a P„Jpoot family: and bv the great kind 
ness and altection with which he was treated bv the 

lat.- PajaJ,. .\o doubt evidence of this descripti'on is 
entitled to weight as conhrmatory of testimony in sup¬ 
port ol the _p,ct,„n of the marriage : but it is not suf- 
hcient to outweigh the positive testimony of a great 
number of witnesses called on the re-trial, many of 
uhon, are native gentlemen of rank, some of them 
Raja/,S m the immediate neighbourhood, and all of 

thr'k''"tH‘“‘'”- °f‘he Appellant from 

heir knowledge ot the family, and from the ma>riage 
never having taken place at the time and in the man 
ner alleged by th. Appellant. Their evidence, it 
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must be recollected, was given before a native Judge 
^ understanding il,e language, usages, and customs ol 
the people ; nor is it easy, cons.slently, lo explain „ by, 
upon this issue, the atfirmalive of which the .-\ppel. 
lant was bound lo prove, no further oral evidence was 
produced on his behalf. Their Lordships, therefore, 
are of opinion, that no satisfactorv grounds have been 
alleged for disturbing the linding of the Court below 
on this matter of fact, conlirined by the judgment of 
the Suddcr Dewanny Court, and are of opinion, that 
the Appellant has failed to establish the alleged mar¬ 
riage of his father with Lutchmcv Dya Dabee. and that 

consequently his claim as the legitimate son of the 
late Rajah cannot be sustained. 

Then arises the .second question, whether the .Ap¬ 
pellant IS entitled to the inheritance as the ille^citimate 
son of the late Rajah ? 

There is no dispute as lo the paternity of the 
Appellant, and the principal matter ior inquiry is the 
Hindoo law ot inheritance, with .regard to tl/e right 
of succession ol illegitimate children. 

This law, it appears, \aries according to the different 
classes of the Hindoos, and it is necessary, therelore, 
in the first instance, to consider whdt those classes are' 
and where they arc to be found. It is undoubted that 
there were originally four classes: Hirst, the Brah¬ 
mins-, second, the AVnrf/'A ; third, the Vaisyas -, fourth, 
the Soodras ; the lirst three were tiie regenerate or 
twice-born classes, the latter the servile class. It 
was contended on the part of the Appellant, that the 
Khatri and Vaisyas classes have ceased to exist, and 
were sunk into the Soodra. class, and that there are 
now two classes only, namely, the Brahmin and the 
Soodra. f he . 4 ppellant, in order to show that the 
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proper genuine Khatri are extinct, cites as authorities 
in support ol this position. The '^Ayvtii Akbcry, or, 

the Institutes of the Emperor Akhcr," vol. ii. p. 377^ 

in which there is this passage : •• At present tliere are 

scarcely any true Kehterccs to be found, excepting a few 

who do not follow the profession of arms.”_"Those 

among them, who are soldiers, are called RajpootsA 
Tod's " Annals and Antiquities of Rajast'hanT vol. i. 
P- 53 - where it is said, "Of the fifth dynasty of 

eight princes ” " four were of pure blood, when Kisfra, 
by a Soodra woman, succeeded.” M ord's " Account 

of the Hindoos,” vol. i. p. 06 {edit. 1^15). Sec. 2, 

which treats of the 7 \Wj/Aryers caste, has this passage :_ 

” Some affirm, that there are now no Ksln4tryas in the 

Kulee yogu, that only two casts exist. and 

Sudras, and that the second and third orders having 
sunk in the fourth.” .S/ec/c. " Summary of the-Law 
and Customs of Hindoo castes,” p. 95, says, " The Bra/i- 
7}iHHS assert that Pursetuun destroyed the whole of the 
Kshutr.yns A and at p. 9O : ^ The Rajpoots, Matatha 
chiefs of the Sattara or B/ioas/e. and Kolapoo?' families, 
&c., and other houses, lay claim to the title of Kshutriy^ 

and wear, the 7cBut they are considered Soodrtts 

by the Brahmuiis and there is an opinion to the like 
effect expressed by Mr. Steriiag^ m a paper on 

Proper, m vol. v. of the " Asiatic Researches,” p. 195: 

The proper genuine Khatris are. I believe, con- 
sidered to be extinct, and those who represent them 
are, by the learned, held only to be Sudras ” 

Whatever weight may be due to these authorities 
m support of a speculative opinion, entertained, per- 
aps, by learned Brahmins and others, their Lordships 
have, nevertheless, no doubt that the existence of 
the Khatri class, as one of the regenerate tribes, is 
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fully recognized throughout India, and also that Raj~ 
poots in Central India, and in this District, are con¬ 
sidered to be of that class. \o doubt, as far as \vc 
are aware, has ever been raised in the Courts in India 
as to the existence of the Khatri class as one of the 
regenerate tribes. I he C ourts in all cases assume 
that the four great classes remain. I'hus Sir W. 

Macnaghfen, in his marginal note to5///^//v. 
Ranee Muhesrce SwA. Dew. Rep. 132), says. “ Ac¬ 
cording to the Hindoo law, an illegitimate son of a 
Rajpoot or any ol the three superior tribes, bv a 
woman of the Sudra or other inferior class, is entitled 
to maintenance only." In the statement of the case, 
he takes it as an admitted fact that a Rajpoot is one 
of the three superior tribes ; although it is true, as 
has been observed, that the point ultimately decided 
in this case, was only that the paternity was not 
established. In the second volume of Macnatr/iten's 
Principles ol Hindu Law, p. 119. the marginal 
note is, The illegitimate son of a person belonging 
to one of the regenerate lril)es (in this case a Rajpoot) 
is entitled to maintenance only." Accurate informa¬ 
tion as to the distinction of classes, especiall\' in thi.s 
part of India, is to be found in the statistical sunx-y 
ol Dr. Francis Buchanan, conducted under the direc¬ 
tion of the Go\ernment of India. I he second volume 
*^f M. Martin s “ India contains Dr. Buchanan’s re¬ 
port on the District o! Goruckpoor, and at p. 45b 
he says, “ Ihe Rajpoots are here, everywhere and by 
all ranks, admitted to be Khatns, although they claim 
all manner of descents, except from the persons who, 
according to .the Vedas, sprang from the arms of 
Brahma. Other passages in the same report have 
been referred to by Mr. Leith to the same effect, 
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The Rajpoots are mentioned in Eiphinstone's " History 
of VO), i. p. 607, as the military class in the 

onsrinal i^indof) system: so also in Cunnhi^ham^s 
" History ol^ tlie .SV/V/.v,’' p. 202. T/iorntoa, in his 

‘Gazetteer.” (it. “ RajpootaifaR says. “The widely- 
spread sect of Rajpoots are considered offsets of the 
KsJietnyas, one of the four oreal t'astes into which 
the Hindoos were originally divided." Sir John 
Malcolm, in his “ Memoir of Ccnlral India," vol. ii. 
p- 125. enters fully into the state and condition of the 
Rajpoot tribes. They are tn ah d of tlirouirhout his 
history as belon^incr to the superior class : he men¬ 
tions that allhou<rJi their inh-rcourse with femal<'s of 
<i lower tribe ma\- ha\e. in sonu' instances, produced 
a mixed race, yet even in this class, which he terms 
tie bastard Rajpoot tribes, the low<*st of them who 

aspire to Rajpoot descent, consider themselves far 
above the Soodms. 

In the report of Dr. Buchnnnn. mention is made of 
the exislenre of this mixed rare in the Distriet of 
Gortukpoor. .and that ti.ere are several persons of the 
mountain tribe, called K„n>ris. who are a spurious 
race, hut who ela.m all the dignities of ,l,e military 
orcer. One of the « itnesses in this case, the A'nyV7// 

of Oop„lpo,-e.:Kha,ri that his family 

• do not tntermarry with the mountain Rajahs. It 

t7t e H- -bsistins, hut that according 

a vTy'ell t 'j-jj ''''■ --P‘-- -isin. „,n 

-ell-estabhshed usane or custom to the contrary, 

as to part.cular places or families. Rajpoots are to be 
considered as ol the Khafri class. 

From these premises it seems to „s to follow, that 
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(it being indisputable that Rajah Umur Purtah S\n 
was a Rajpoot) the true question to be decided in this 
case as to the Hindoo law ot inheritance is—not 
whether the illegitimate son of a Soodra man by a 
Soodra woman can inherit but—whether the illeo-iti- 
mate son of a Khatn can' in any event inherit, whether 
his mother be a Soodra or of anv other caste. 

The law relating to the right of succession of ille¬ 
gitimate children, is thus stated in the lirsl volume 
of Sir W. Macnaghtens "Hindu p. i8:— 

"Among the sons ot the Sudra tribt', an illetritimate 
son by a slave-girl takes w ith his legitimate brothers a 
half share: and where there are no sons (including 
son's sons and grandsons), but only tlie son of a 
daughter, he is considered as a ('o-heir, and lakes an 
equal share.’ In tlie second volume of the same 
work, in a note, p. 15. he states: " According to the 
Hindoo law, the illegitimate son ot a Sitdra man by a 
female slave, or a female slave of his slave, may in- 

herit, but not the illegilimatt' child of anv of tlu* 

• ^ 

three superior classes and he adds, "If tlie woman 
were not his female slave, the son begotten on her b\ 
him would have no right to the inheritance, but only 
a claim to maintenance. " As an autliorltv in support 
of the ])assage in his text, Sir W. Maaiaghtca refers 
to Colehroohds translation of 'Ihe Mi/acshara, on 
Inheritance; which, as is well known, is the standard 
authority on this subject in all the schools of Hindoo 
law, from Benares to the southern extremitv of tlu' 
Peninsula of India. In chapter i, section 12, of that 
work, on " The right of a son by a female slave, in the 
case of a Sudra's estate. " it is thus stated : " The author 
next delivers a special rule concerning the partition 
of a Sudra’s goods. ■ Even a son begotten bv a Sddra 

8 
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on a fe,-a!e slave, may take a share by the father’s 
rl.o.cc, hut if tl-.e fr.tl ti he cerd, tl:e brethren si culcl 
make him partaker of the moiety of a share; and 

'-o breti.ei s. tray inherit the hole pro- 

ptri\. HI t'e fault r,f a daughter's sens.’ In clause 
,i. It IS stated, tl:at the rule <:c< s not apply to the three 
superior regenerate .lasses, ■From the' mention of 
[a m this plaee it follows that] the son begotten 

by a man of a regenerate tribe, on a female slave, 
does net cbtr.in a share even hy the father’s choice, 
'■■or tl;e uh.ole estate after his demise. But if he be 
doede, he receives a simple maintenance.' ” 

In another treatise on the Hindoo law of inherit- 
nn.i, ..Iso tiar.slat.d by t olcliroolcf. and which is the 

t;reat authority in The ■ D:Ua niu,i;a of Jimu- 

nna, p, 151. the same doctrine is to be found. 
Also in the ■'Treatls<-.s on Adoption,” translated by 
iif/iti/iiiu/, I he Dclfuku Mnndnsa, sec. ii. cl. 26, 
P- 32. and The DjflaL, Chandrika. sec. v. cl. 30, 
p- 20^ : the third volume of Co/chrooKe's Dig., clxxiv 

PP’^ 9 -i 32 of vol. i. ; 

and p. 08 of vol. ii. 

ec isir.n on the riglit. ;;mrng Spcdrns. of illegiti¬ 
mate Cl.ndnn to inh.rit. is repert.d in Sir TUmas 

rr 7 -/^r,.c.. .\„,es < f Cases at Madras, I’cHclaram x. 

^ e.aua r.ptcJuuce d’. (vol. ii. p. ,05). In his 

judgment he savs, illegitimate children of 

uottei, 1 '"'‘g’l'mate children be- 

arer '^'v is different; they 

aie entitled to mantenance only. ^ 

It seems, therefore, to be established bv an unusual 

pr^vaTent" Wh ' according to the law 

ecalcnt Ul ere tins property is situated, the illegiti- 

-n of one of the three regenerate or twice-born 
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' races cannot succeed to the inheritance of his lather. 
We think, therefore, that the Appellant’s case fails 
on the second point no less than on the tirst. 

In the course of the argument on this point, great 

reliance was placed, on the part of the Appellant, on 

the Bj^wasta of the of the Sudifer Dewanny 

Court, but their Lordships are not disposed to attach 

much weight to this opinion, as it proceeds on the 

ground that Rajpoots are Soodras, and their Lordships 

are fully satisfied that this ground wholly without 
foundation. 

It was contended, however, on the part of the 
Appellant, that as this case has been presented to us, 
we ought not now to come to any conclusion affecting 
the Appellant s rights, but ought to remit the case to 
I/idi'a, for the determination of those rights, it was 
urged that there has been a miscarriage in the Courts 
below; that both the ZUlah and the Courts 

have proceeded on an erroneous assumption that the 
only question ai issue, as regards the Appellant, was 
legitimacy ot birth, and not the title of the Appellant 
generally as heir, and that the Courts have not con- 
sidered or adjudicated upon either the law or the facts 
as respects the Appellant’s right to succeed inde¬ 
pendently of the alleged marriage or of his own legiti¬ 
macy. 

It is true that the pleadings in this case are un- 
usually—even for cases from the Mofusul Courts— 
loose and imperfect, and no distinct issues have been 
framed between the parties under the Regulations for 
that purpose: indeed, to the original suits of 1835 
and 1836, the Appellant appears to have become a 
party only by an Order made after their commence¬ 
ment; and though we are disposed to think that the 
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Appellant's I'lainis were distinctly before the ZUhth 
Court in i,S;p, yet it must be admitted that neither 
the Prim ipal Suddcr Aniei'n nor the Jud<(e,s of the 
Snildrr Dcwduny Court appear to have thought It 
necessary to adjudicate upon thcmi. Still, howe\-cr, 
the ((uestion lor <lecision is one of Hindoo law, in- 
volvlne, in no inconsiderable decree, what is matter 
ot history, ;uul we do not think that it would be right 
lor us to semi back the case for the purpose of the 
Courts in tndi,, considering such a que.stion ; we are 
the less inclined, too, to adopt such a course because 
the particular inquiries directed by the Sudder Court's 
Order ot 1X39, as to the marriage of the Appellant's 
lather and mother, ami as to his own marriage, appear 
to us to have involved every element on which the 
Appellant's right to inherit could depend, and the 

Api-ellant, tlu-refore, had every opportunitv of ad- 
<l!n HI- fvicU-iK-f t(» t'slablisli his claim. 

The only remaining cpiest.on is the reversal bv the 

-S/o/,/cc Z 7 , .-,.„,v„r Coun ot thm part of the judgment 

«>l the ( oar, „ 1,1,1, .Ii,.„ted that an annual 

sum ol Ks. f,,ooo, should be set aside out of the 
.■state, g.v.m by the decree to the Respondent, for the 
n.amtename of the Appellant. The grounds upon 
which the Sndder De.vanny Court reversed this part 
ol the judgment do not appear on these proceedings, 
he right ol an illegitimate child of one of the three 
regenerate clas.ses to maintenance out of the estate of 
Ins lather, is recognized by all the authorities on 
Innloo law relating to this subject ; and as to this 

there was no difterence of opinion between the Pundit 

ol the Sudder and the Pundit of the yil/,1 c , 

although they differed on the ri-d.t to M 

It IS not shown that the .allowance is in excess of 
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what the Appellant is justly eiilitleU to receive with 
reterence to the value ol the estate; and on this 
question, the Native Jud^-e of the Court ol the 
District in which the Zeinindary is situated had the 
best means of forming a correct opinion. if tile 
Court had thought the amount in excess, means 
ii^ijjht ha\e been taken to ascertain what would be a 
proper allowance,. In tliis part, therefore, ol the 
decree of the Sudden Daouufiy Court, their JLord- 
ships are unable to concur; they are ol opinion that 
although the Appellant is shown to have no right to 
the inheritance, either as the legitimate or the illegiti¬ 
mate son, he is still entitled to maintenance out ol 
the estate of his deceased latlier. 


Their Lordships, therefore, will humbly recommend 
to Her Majesty to reverse the decision ol the Sudder 
iJcivuHuy Court, in so lar as it reversed the decision 
ot the Sudder Amcen, with respect to the maintenance, 
tp declare that the Appellant, as the illegitimate son 
of the late Rajah Umur Purtab Syn, was, and is, 
entitled to maintenance out of his estate, at the rate 
hxed by the Rudder Ameeu, and to remit the case to 
India for the purpose of effect being given to that 
declaration, but in other respects to dismiss this 


appeal, although without costs, the appeal 
part, succeeded. 


having, 
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CASES IX fHE PRIVY COUNCIL 


SOONDUR KoOMAREE DeBBEEA ... Appe!Ia7lf, 

AND 

Gudadhl'r Fershad Tewarree . Respondent. 

AND 

Gudadhur Fershad Tewarree .. Appellant, 

AND 

Soondl'r Koo.MAREE Debbeea Respondent.^ 

On appeal from the Sadder Dewanny Adaudaf at 

Calcutta. 


8th. 9th, & 
I r th Feb.. 
1S5S. 


I HESE appeals were heard together. The . first 
appeal was from a decree of the Sadder Dewanny 


A childless 

member'oL I’''®--'' ^ I hekiqi,, Hon. The Lo.d Justice Kniqh, B, nee. 

divided Hin. tl'e I't.glu Hon. T. Pomberlon I.e.qh, I l,e Riqht Hon .sir Kdwird 

^r,;::rbL" ... 

Unomuttee 

Pottah authorised his widnw ^ £ i . 

by that instrume.u madt^ h<.r his heir His'u-idow '"V*''*'*' '"^nd 

and adopted a son for her deceased husband ■ who died power, 

his majority. The deed was impeached a^ a forme r Uoon 
versmgr the decrees of the Sua</er Amecn ^nd Stfd/r‘r *-e- 

such deed was upheld. Oe^ivanny Court, 

Held also, that the widow was entitled to a lif« . • . 

estate after the adopted son’s death, either undej the d«d"„r'"' '"‘f 
the adopted son. ^ tieea or hs heir of 

A verbal power to adopt is good by the Hindoo law. 
of adoption and a charge o^f ""ml^conduct*"^ a^^^HTiIdo'^ ‘I*''"'! 

and '?^irth 7 wfdow\S com d-d" wa's ‘ fogged, 

declared that the Plaintiff was entitled to succeed .t H 
estate as heir. Such decree reversed as th^ A d ^ 
was ultra vires, the proper parties not ‘ being^ bef thT r hc-irship 

suit not raising that question. ^ etore the Court, and the 
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Court, dated the 23rd of July, 1845, in a suit insti¬ 
tuted ui the ZiUah Court of Durdwan, Gudadhur Per. 
shad Tewarree against the Appellant, for possession 
of real estate, which he claimed to be entitled to as 
heir of Hurree Pershad Tewarree, his nephew, nho 
had died without leaving issue, on the grounds, first, 
that the Appellant, Hurree Pershad Te~warrce‘s nidow, 
had forfeited her right as widow and heir bv miscon¬ 
duct; and secondly, that an adoption made by the Ap¬ 
pellant under an Unomuttee Pottah. or deed authorizing 
her to adopt, after Hurree Pershad Teivarree's death 
and constituting her heir, which power of adoption she 
had exercised, but which adopted son had, however, 
died before attaining majority, was altogether void and 
invalid, the Unomuttee Pottah being a fabricated in¬ 
strument. The Sudder Dewanny Court's decree ap¬ 
pealed from, declared that this instrument was a for¬ 
gery and decreed the Respondent to be the heir, and 
entitled to Hurree Pershad Tewarree's estate, after 
the life estate of the Appellant, the deceased’s widow 

whom the Court held had not forfeited her rights 
as widow. ^ 

The other appeal was brought from a decree of the 
Sudder Dewanny Court, dated the 30th of August, 
1848, which confirmed the final judgment of the Ziilah 
Court of Durdwan in a suit brought by the Respon¬ 
dent in the second appeal, against the Appellant in 
that appeal, to recover a large sum of money, the 
alleged value of moieties of certain real estates, cash, 
and jewels ; the profits and interest of the Zemindary, 

which had been withheld from her and her deceased 
husband by that Appellant. 

The facts common to both cases and the nature of 
the pleadings appear fully in the judgment. 


i «58. 
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V. 

Gi’D 

Pf.rsha d 
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ft <• cviitrn. 


i5ih Feb., 
1858. 



Mr. Forsyth, O. C., and Mr. Leith, for the Ap¬ 
pellant in the hrst. and Respondent in the 
second, appeal : and 


Mr. R. Palmer, O. C.. and Mr. IF. for the 

Respondent in tlie lirst. and .\ppellant in tlie 
second. aj)peal. 

I he principal arguments were : 

hirst. I pon the evidtnice, whether it established the 
genuineness of the deed of Cnomattee Pottah and tlie 

act of arloption by tlie .Appellant, Soon- 
ihir Koomarce Debbeea. The case of Purmanimtt 
PhIt/tac h<rrnj w Oomabn /it Lahorcc (r/) weis referred to. 

Secoiully. As to the Appellant’s right to inherit bv 
the llindoo law, under the / iiomnttee Pottah, in her 
character of widow, the estate of her deceased hus¬ 
band, Ilnrrce Pershatl Il'ich rree, after the death of 
the adopted son, or as the adopted son's heir. 

I hlrdly. It was insisted tiiat the declaration in the 
decree iliat the Respondent. GiKtadhar Pershad Te- 
icarrec, was . nlith <l to the estate and property of 
Jhtrree Pershad 1 ewarrcc, -MWv tlie death of theAp- 
I>ell.tnl. was unauthorized and erroneous, prejudicing 
tile luture rights of parties not before the Court and 
ultra vires, in suit so framed. 

I heir I.ordships' judgment was deli\-(!red bv 

lilt- Right Hon. Tlie I.okd Jl^stich Ti rni-.k. 

I h.-Sf ca.ses came befor,. u.s upon two appeals, in 
tiu-nature ol appeal and cross-appeal. The appeals 
an.se out of two suits in the Zi/Za/, Court of Bur,hva„. 
in tlie-nature also ol suit and cross-suit. The first of 

b/) 4 SikI. I)f\v. IvCps. 
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these suits was instituted on the 9th of 1834, by 

Soondur Koomaree Debbeea against Gudadhur Pershad 
Tewarree. for the purpose of recovering from him 
some property of Hurree Pershad Teiearree^ the late 
husband of Soondur Koomaree Debbeea. 

In this suit Soojidur Koomaree Debbeea claimed as 

the widow of Hurree Pershad Teu'arree^ and as the 

mother of Rada Pershad, a minor whom she had 

adopted, as she alleged, by the permission of her late 
husband. 

It appears that she was non-suited by the Sudder 
Ameen, in the first instance, on the ground that 

the adopted son, had died, and that a second 

adoption which she had made was not valid ; but that, 
on appeal, the Sudder Dewanny Court set aside the 
non-suit, and directed -that on her proving her title, 
as heir of Rada Pershad, the first adopted son, the 
case should proceed. It further appears that Soondur 
Koomaree Debbeea accordingly proved her heirship; 
and that she then also put in a claim to be entitled in 
her own right, under a deed of Unomuttee Pottah, 
alleged to have been executed by Hurree Pershad 
Tewarree, and which had been produced on the first 
hearing before the Sudder Ameen in support of the 
authority to adopt, and that the case was then again 
heard before the Sudder Ameen, and she was again non¬ 
suited upon the ground that the Uno7nuttee Pottah was 
invalid, and that her suit having been instituted on 
behalf of Rada Pershad, as heir, she was not entitled to 
recover in her own right as widow and heir, but that 
she again appealed to the Sudder Dewarniy Court, and 
that that Court then pronounced the following deci¬ 
sion :—"As the Appellant sued in the first instance as 
widow of Hurree Pershad Tewarrec, and as mother 
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of her adopted son, a minor^ and when she appealed 
from the non-suit, claimed to be heard as widow, 
according to the ShasterSy as devisee under the two¬ 
fold deed called I nonmttee Pottahy and as heir of her 
adopted son, it is clear she never gave up her claim 
<is widow, though she was preferring a claim to be 
heard as mother also of Rada Pershad. Her right as 
widow has been decided by the Principal Sudder 
^imcen himself in his decision, confirmed on appeal 
by the Siidder Court; therefore, it is indisputable. 
As ..he never gave up this right, though she brought 
more prominently forward her right by adoption, 
equity requires that she should be allowed to prose¬ 
cute lu-r claim on the former, notwithstanding- the 
latter had been adjudged invalid. Ordered,—That 
the i.ase be returned to the Zillah, to be restored to 
the Ide, and retried on its merits.” 


it appears that the case was accordingly retried 
upon its merits, and the following decree pronounced 
b} the Sudder A vicoi, and subsequently upon appeal, 
aflirined by the Sudder Dewanny Court :—“ On a 
consideration of the foregoing circumstances. Ordered, 
that this case be decreed. The Plaintiff is to get 
from the Defendant the sum of Rs. 54,914. 12a. 

7g. 2c. 2k., being a moiety of the ready cash in 
the Malikanah and profits of the Zemindary, &c., and 
the amount of fine remitted, and Rs. 3,660. 15a. I5g. 
2k., the amount of exchange for Sicca rupees into 
that of the Company’s, making a total of Company’s 

58,575- 12a. 2g. 3c., and interest thereon from 
date of suit to this day; and the Plaintiff to get 
possession by demarcation and partition, a moiety of 
the remaining lands, tanks, and gardens, with trees 
and places as specified in the plaint, the partition to 
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be made by deputation of an Aineeii, .save and except 

the lands, tanks, gardens, and places, &c., and the 

house of Shoodbakrishn Ghose and the Asareeah man- 

goe-trees specified in the first paragraph, and denied 

by the pleader of the Defendant. Let tlie worship 

of the idol, with Lot Raylah appertaining thereto, the 

Asareeah mangoe-trees and other goods of the Deb- 

showah, be performed and continued- in the custodv 

of both the parties. The Plaintiff is to get a moiety 

of the rent of the house of S/,oo,/b„\-ri,b>,. Tl,,- 

costs of Court proportionate to tin- claim o.stal)lished 

is to be borne by the Defendant, and the Plaintilf is 

to get interest on the amount decreed from to-mor- 
row’s date.” 

The second of the appeals before ns, that of Gk- 
dadhur Pershad Te^varree, is from these decrees of the 
Sudder Ameen and of the Sudder Daoonny Court. 

It may be as well, at this point of the ca.se, to 
state that there is no appeal before us from the Order 
of the Sudder Court of the 2gth of 184^; ami 

that we feel bound, therefore, to regard Sao„dt,r 
Koojnaree Debbeea as suing, and of corns.; as defend¬ 
ing, also, in all the characters referred to by that 
Order. We agree with the Sudder Dewanuy Court, 
that she ouglit to be so regarded. 

The other suit in the ZiUah Court of Burduuiu, to 
which we have referred, was instituted oti the gth of 
August, 1834, by Gudadbur Pershad lAearree against 
Soondur Koomaree Debbeea, for the purpose of recover¬ 
ing the whole estate of Hurrcc Pershad Te-.earree, upon 
the ground that Sooudur Koomaree Debbeea had for¬ 
feited her rights as widow and heir by unchaste and 
un-widow-hke conduct, and that the Unomuttce Potfah 
was fabricated, and the adoption under it invalid. 
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In this suit Gudadhur Pershad Pewarree was non¬ 
suited by the Sudder Arneen^ upon the ground, that 
Soondnr Kootnaree Debbeea had not forfeited her 
rights as widow and heir ; but the Sudder Ameen, in 
the judgment pronounced by him, declared his opinion 
that the Unomuttee Pottah was a fabricated instru¬ 
ment, and that Soondur Koomaree Debbeea was only 
entitled to Hurree Pershad Tewarree's property for her 
life, and that upon her death, Gudadhur^ Pershad 
Tewarree would be entitled to it. 

From this decree of the Sudder Ameen, Soondur 
Koomaree Debbeea appealed to the Sudder Dewanny 
Court, but the Sudder Dewanny Court was also of 
opinion that the UJiomuttee Pottah was fabricated, and 
dismissed the appeal. 

The first of the appeals before us, that of Soondur 
Koomaree Debbeea, \s from these two latter decrees. 

n was objected to this first appeal, that it is merely 
an appeal from the reasons from which the decree is 
founded, and is, therefore, incompetent; but their 
Lordships are of opinion that the decree cannot be 
regarded otherwise than as establishing the invalidity 
of the Unomuttee Pottah as between Soondur Koo¬ 
maree Debbeea and Gudadhur Pershad Tewarree, and 
all parties claiming under them, and they are of 
opinion, therefore, that this objection cannot be main¬ 
tained. 

They have felt it their duty, therefore, to examine 
these cases upon their merits. Upon proceeding to 
examine them, the first question plainly is, the va¬ 
lidity of the instruments on which the right to adopt 
is claimed, and more especially of tfie Unomuttee ' 
Pottah, on which the claim to the property is founded, 
failing the adoption. 
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In examining this question, the facts of the case 
require particular attention. Some of them are com¬ 
mon to both parties, Byjnath Teuuirrce died, leaving 
two sons. Ram Pershad Teu'arreey and Godadhur 
Pershad Tewarree, the party to these proceedings. 
Ram Pershad Tewarree afterwards died, leaving one 
son, Hurree Pershad Tewarree. He married Soondur 
Koomaree Debbeea, the other party to these proceed¬ 
ings- Hurree Pershad Teivarrec was a minor at tlie 
time of the death of Ram Pershad Teiearree, his father, 
and Gudadhiir Pershad Tewarree was appointed to be 
his guardian. After Hurree Pershad Tewarree liad at¬ 
tained his majority, and in the year 1842. a separation 
took place between him, and his uncle, Gndadhiir Per¬ 
shad Tewarreey and the joint property was divided be¬ 
tween them. Thus far both parties are agreed. Tlie 
question we are now considering depends upon what 
took place after this partition. It is alleged by Soondur 
Koomaree Debbeea, that in the month of August, 1831, 
Hurree Pershad Tewarree, being in a stale of approach¬ 
ing dissolution, determined to empower her to adopt a 
son, and to constitute her sole heiress and proprietor 
and owner of his property ; and that he accordingly, on 
the 15th of August, 1831, lodged with the Judge and 
the Collector two petitions, each of which was in 
these terms :—“ As I have no son or daughter, 1 wish 
to adopt a son agreeably to Shaster, and I wish to 
arrange about it; but lest death should prevent my 
taking this course I have empowered my wife, Soondur 
Koomaree Debbeea, to adopt a son, and my wife will, 
in furtherance of my command, adopt a son according 
to Shaster-, and whatever gifts, &c., she makes, I 
acknowledge and confirm the same as my own doing. 
As you, my Lord, are master, I have, agreeably to 
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Shaster, made my wishes known to you through this 
petition. I am ill. Not being able immediately to 
meet with a child that would suit me, I have em¬ 
powered my wife to adopt a son. As soon, therefore, 

as she fixes upon a suitable child she will adopt him 
and now my wife is the heir of all my property and 
Zetmtidary, and will hereafter continue to be the sole 
heir^ and proprietress and owner. For your Lord- 
ship’s information I have stated this fact.” And, 
that he also, on the same 15th of August, 1831’ 
executed an Uuomuttce Pottah, in the name of the 
Appellant, in these terms: “As I have neither a son 
nor a daughter, and 1 am ill, and as you are my wjfe, 
and in consequence the heir and proprietre.ss of my 
property, and as from our having no son our funeral 
obsequies cannot be performed, it is, therefore, very 
desirable to adopt a son according to Shaster, and I 
have been on the look-out for a suitable child for that 
purpose, and not being able to get one to please me, 

I have not been able to adopt one to this day. Now 
I am 111, and if by God’s will I should not live to 
adopt a son, in such an event after my death you are 
to adopt a son according to Shaster on getting a fit 
chi d, and I hereby give you power to adopt a son 
with my free will and consent, and if you should 
expend any thing m charity, and also if you give away 
the immoveable property, &c., to any one, all this you 
have full power to do. I give you power to do so. In 
witness whereof 1 give this writing as a deed of power ” 

This instrument was signed and sealed by Hurree Per- 

shad Te^earree, and it was urged that under the autho¬ 
rity given to her by these instruments, she, on the rsth 
Oi January, adopted ,he son other 

sister. On the other hand, Gudadhur Pershad Tewarree 
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Wholly denies the validity of these instruments, and 
alleges that they were fabricated ; that Hurree Per- 
shad Teu-arree’s signature to them was forged, and his 
seal afli.xed to them at a time when he was wholly in¬ 
sensible : and he relies upon the contents of the in¬ 
struments, and upon some erasures which appear upon 

the Unomuttec Pottah, as conclusive in his favour upon 
the question. 

It was much pressed upon us in the argument on 
his part, that the Judge of the Zillak Court, by whom 
these questions were first decided, had the opportunity 
of seeing the original Unomuttce Pottah and petitions, 
and the witnesses on whose testimony the case was’ 
said to depend ; and that both the Courts in India 
had better means than we have, of knowing the 
customs and habits of the people, and of judging 
whether such instruments as those which are in 
question were likely to have had existence. Their 
Lordships are fully sensible of the weight which is due 
to these considerations, and they would not lightly 
differ from the Courts in India upon questions of 
evidence or of custom ; but it is their duty carefully 
to examine the cases which are brought before them, 
pving, or course, full weight to the decisions which 
have been pronounced upon them ; and, if upon the 
result of that examination they are satisfied that those 

decisions are not well-founded, it is not less their duty 
to declare that opinion. 

In this case their Lordships have the misfortune to 
differ from the Courts in India \ and they have less 
difficulty in doing so, as the question to be decided 
depends much more upon the documentary tlian upon 
the paroi evidence. Both, however, must, of course, 
be regarded ; and it is scarcely necessary to say, that 
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from the very nature and constitution of these suits, 
the evidence taken in each of them must be looked at 
in determining the other. 

In considering the validity of instruments of this 
description, it is of great importance, in the first 
place, to ascertain the position of the parties at the 
time when the instruments are alleged to have come 
into existence, and the motives which may have led 
to the execution of them. This case presents no dif¬ 
ficulty in the point of view ; for the evidence on the 
part of Gudadhiir Pershad Tetvarree abundantly proves 
that at the time when these documents are alleged to 
have come into existence, there could be no other 
state of feeling between Httrree Pershad Tewarree and 
Gudadhur Pershad Teu'arree^ than the most determined 
enmity. Nearly every witness examined on the part 
of Gudadhur Pershad Pewarree proves that they were 
continually quarrelling. Neither can any one doubt 
of the great importance attached by the Hindoos to the 
existence of a son—their salvation depending upon it. 
We start, therefore, with every probability in favour 
of these documents. 

It is not, however, upon probabilities that this case 
can be decided. \\’'e must look to the facts. The 
first and most important fact to be attended to, is that 
of the petitions to which we have referred, having been 
lodged in Court, and before the Collector, on the 15th 
of .August, 1831. Nothing can be more strong than 
the^ language of these petitions, if they are authentic. 
They purport not merely that there was to be power 
to adopt, but that the property was to be the wife’s. 
A power to adopt may, as we understand the Hindoo 
law, be given even verbally. Surely, than, these do¬ 
cuments, if authentic, must be taken to have o'iven it, 
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or, at all events, to prove that it had been given. Is 
there, then, any sufficient reason to doubt their 
authenticity ? They bear not ,merely the seal, but the 
signature, of Hurrce Pe^shad Teu'orrcc, The Respon¬ 
dent has given no proof that the signature is not 
genuine. His witnesses are silent upon the subject. 
He has not even attempted to prove the forgery he 
alleges. The absence of any such evidence, under such 
circumstances, furnishes, as their Lordships think, 
strong ground tor assuming the authenticity of these 
petitions ; and if authentic, they would alone, as it 


appears to their Lordships, be sufficient to dispose of 
Giidadhur Pershad Tewarree's case ; for it has not* 
been disputed at the bar, though it was disputed in 
the pleadings, that if there was power to adopt, there 
was a valid adoption of Rada Pershad, and Soondur 
Koomaree Debbeea is the heir of Rada Pershad. It 


was said, however, that the L nomuttec Pottah was, at 
all events, fraudulent, and it was sought to affect the 
authority of these petitions by the fraud in fabricating 
the L nomuttee Pottah. The case was presented to us, 
in this respect, as if the petitions and the Vuoviiittcc 
Pottah depended wholly upon the same evidence ; but 
this is not so. The petitions, having been lodged in 
Court, have the stamp of authority, \vhich is wanting 
in the case of the Unomuttee Pottah. As to the 
Unojnuttee Pottah itself, however, how does the case 
stand ? This instrument purports also to be signed 
and sealed by Hurree Pershad Tezvarree ; there 


is the same absence of evidence to prove that the sig¬ 
nature to it was forged, as there is with respect to the 
signature of the petitions. 

The Sadder Ameen, in his judgment, places reliance 
upon the date of the instrument having been erased, 




SOONDL'R 
Kod.makfk 
D l BJU.li.K 


GuD.\i)mR 
Pfhshai) 
Tkw.xkkek 
c/ e conn it. 



66 


Casks in the pkivy counch. 


1858. 

SOONDUR 

Koomaree 

Debbera 

T'. 

Gudadhur 

Pershad 

Tkwarrek 

f"/ r COllti a. 


and some other date having been substituted ; but 
whatever alteration may have been made in the date, 
it is plain that the deed was executed in the lifetime 
of Hurree Pershad Tewarree. Not only does this 
appear by the answ'er of Gudadhur Pershad Tewarree, 
but the very date of the alleged fabrication of the deed 
is mentioned in the petition presented by him on the 
9th of August, 1838, and is fixed as being the day before 
the death of Hurree Pershad Tewarree \ unless, there¬ 
fore, there was an alteration in the state of mind of 
Hurree Pershad Tewarree, between the 15th of August, 
1831, and the time of his death, the alteration in the 
date cannot, as it seems to their Lordships, have been 
material ; and as to the other alleged erasures in the 
names of the witnesses to the deed, it is to be observed, 
that the Sudder Ameen does not at all refer to them. 
He appears, in his judgment, to have relied upon the 
circumstance of Hurree Pershad Tewarree not having 
himself adopted Rada Pershad-, but their Lordships 
do not consider that the mere fact of non-adoption 
by Hurree Pershad Tewarree himself, weighs much 
against the validity of the deed. Many circumstances 
may have induced Hurree Pershad Tewarree rather 
to trust the adoption to his widow, than to make it 
himself: and no instrument, giving a power to adopt, 
could be held valid, if the non-adoption by the party 
making the instrument, be held to prevail against it. 
Reliance was also placed on Soondur Koomaree Debbeea 
having, soon after the death of Hurree Pershad Tewar- ' 
ree, claimed as heir in the suit No. 6,996 ; but it is to 
be observ-ed that at this time, the adoption had not been 
made : and besides, from what has been already stated, 

It appears clear,that the Unomuttee Potiah was in 
existence in the lifetime of 
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Some reliance appears also to hav'e been placed upon 
some slight discrepancies appearing in the evidence 
of^ the witnesses examined on the part of Soondur 
Koomaree Dehbeea \ but, in their Lordships' judg¬ 
ment, such discrepancies tend rather to support, than 
to discredit, the testimony of those witnesses. 'There 
are also other slight circumstances on which the Sad¬ 
der Ameen has relied, which do not appear to their 
Lordships to require any comment ; but the Sadder 
Ameen, in some degree, relied upon, and the Sadder 
Dewanny Qoxxxt almost wholly relied upon, the incon¬ 
sistency of this deed—that the gift of the property to 
Soondnr Koomaree Debbeea was at variance with the 
power of adoption given to her. This, no doubt, is 
a circumstance to which, if unexplained, great weight 
would be due, but the circumstances of this case 
appear to their Lordships to explain it. ft is obvious 
that in the state of the relations existing between 
Hurree Pershad Tewarree and Gadadhar Pershad 
Texvarree, the natural desire of Hurree Pershad Te- 
warree would be to prevent his property from falling 
into the hands of Gudadhur Pershad Tewarree, into 
whose hands it would have gone if he had not other¬ 
wise disposed of it. That this was the feeling of 
Hxirrec Pershad Tewarree appears from the evidence of 
Gudadhur Pershad Tewarree’s own witness, Bheekam 
Sing, who, upon his examination, states ;_■■ For¬ 

merly, when the Defendant and Hurree Pershad Te¬ 
warree were joint in mess, I was in their employ. On 
the death of the Defendant in the year 1230, there 
was a partition made of the Zemindary, &c., in the 
year 1231. After that both the parties were in pos¬ 
session of their shares. In the year 1238, Hurree 
Pershad Tewarree became very weak from illness. I 
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had left tlu- service then, and was not in employ, but 
fre(piented him still : when I used, Hurree Pershad 
Tcii'arrec was indeed very weak. One or two days 
before his death I. and many others, had g^one to see 
him. and at the same lime Gtidadhur Pefshad Pcwurfec 
had also come to see him. when he said to Hurree 
Pcrshdii Tcivnrrce, ‘ \ou are very weak : what are you 
doinijj with the- Zemindary Y On this Hurree Pershad 
Tetiuirrcv said. ‘ I have a wife ; she will sustain my 
honour. I have transferred the whole to her by 
writinj^. ()n hearing this the Defendant went away 

in a rage. I also went away. The other people also 
left the place. 

The e\ idence ol this witness is the more material 
as it shows that Lrudadhur Pershad Tewarree was 
aware of the execution of this deed even in the life¬ 
time of Hurree Pershad Tewarree '^ and this leads us 
to the consideration of his conduct. Knowing of the 
existence o! tliis deed, as appears by the evidence of 
this witness: by his answer: and by the petitions 
already referred to, he instituted no proceedings until 
the 9th of 1834, and then only when he had 

been sued by Soondur Koomaree Tewarree^ and was 
called upon to put in his answ'er in the suit instituted 
by her. The question, therefore, as to the validity 
of the deed of, Unomuttee Pottah, appears to their 
Lordships to be reduced to the question of the alleged 
insensibility of Hurree Pershad Tewarree \ and on 
this point their Lordships fully concur in the opinion 
of the Sudder Ameen, that no credit whatever can be 
given to the testimony of the witnesses examined on 
the part of Gudadhur Pershad Tewarree upon this 
point. Their Lordships have thought it right to 
examine this case with reference to the evidence on 
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the part of Gudadhur Pershad Tewarree ; but, having 
done so, they think it right to add, that they are dib- 
posed to attach more weight to the evidence on tiie 
part of Soondur Kootnaree i eunirreCy than the Sudder 
Affieen appears to have done; and they see nothing 
to impeach the evidence of Ram Moliu^i Surkar, upon 
whom the Siidder Ameeti, in his judgment on the first 
appeal, casts no imputation whatever. It is true, 
indeed, that in the copy of the same judgment, to the 
other appeal, he is made to speak of him in these 
terms;—“Witness, Ram Mohun Surkar^ is one of 
those attached to the Court for the purpose of giv¬ 
ing evidence, and is not worthy of reliance. Witiu 
out even looking to the conflicting nature of the testi¬ 
mony of each of these witnesses, their evidence in my 
opinion has no weight in this case.” 

Their Lordships, however, are not disposed to place 
reliance upon this latter copy of the judgment, for 
they find that in the reasons of appeal presented b}- 
Soondur Koomarce Debbeea against the judgment of the 
Sudder Ameen there is the following passage;—“The 
Principal Sudder Ameeriy after his deep research, could 
state nothing against Ram Mohun ^urkar, my witness, 
and a Vakeel of the Court, in his decision, except that 
nothing could be carried by the evidence of a single 
witness.” And, in the answer to these reasons, there 
is no mention made of any such observation having 
been made by the Sudder Ameen, as appears in the 
second copy of the judgment. 

Upon the whole, therefore, their Lordships are of 
opinion that upon the first appeal the decisions of the 
Sudder Dewanny Court and of the Sudder Ameen 
ought to be reversed. 

The case, however, betw'een these parties does not 
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require that any decision should now be given as to 
the rights of parties who may become entitled after the 
decease of Soondur Koomaree Debbeea ; and feeling, 
for the reasons which have been already assigned, that 
these rights (if any) will be better investigated in 
India, their Lordships are not disposed to go further 
than the necessity of the case requires. They intend, 
therefore, upon the first appeal, humbly to recommend 
to Her Majesty that the decrees of the Sudder De- 
wanny Adawlut and of the Principal Sudder Ameen be 
reversed, and that in lieu thereof the decree stand and 
be as follows :— 

“ It appearing to their Lordships that Gudadhur 
Pershad Tewarree cannot, under any circumstances, 
have any right to the property in question in this suit 
during the life of Soondur Koomaree Tewarree^ it is 
ordered that the suit be dismissed without prejudice 
to any question as- to the rights of Gudadhur Pershad 
Tewarree (if any) after the death of Soondur Koomaree 
Tewarree, and without prejudice, also, to the rights (if 
any) of any person not before the Court in this cause, 
either in the lifetime or after the death of Soondur 
Koomaree Tewarree-, and their Lordships will order 
Gudadhur Pershad Teivarree to pay the costs both in 
the Zillah and Sudder Courts.” 

Upon the second appeal, that of Gudadhur Pershad 
Tewarree, three points were raised :_ 

First. That all the accounts had been settled up 
to the time of the partition, and that the Appellant, 
Gudadhur Pershad Tewarree, had been improperly 
charged in respect of his receipts before that time; 
and, further, that he had been improperly charged 
with rents which he had not received. 

Second. That he had been improperly charged with 
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a moiety of a fine which had been paid to Govern¬ 
ment, and afterwards repaid to him ; and. 

Third. That he had been improperly charged with 
the amount and value of property which had been ab¬ 
stracted from the Treasury in the year 1830. 

The second point was abandoned at the hearing ; 
upon the other two points it is unnecessary to say 
more than a few words. It appears to their Lord- 
ships from the partition papers, to be clear that 
accounts were to be afterwards rendered, and their 
Lordships see no evidence to show that any such 
accounts ever were rendered, and certainly none to 
show that any such accounts were settled : nor do 
their Lordships find that it is alleged by the answer, 
that there ever was any settled account ; and with 
respect to the rents, the Appellant being in posses¬ 
sion, was bound to keep the accounts of his receipts, 
and not having produced any such accounts, is pro¬ 
perly chargeable with the full rents. There remains 
then only the third point, as to which, upon carefully 
looking into the evidence which was referred to on 
the part of the Appellant, their Lordships are fully 
satisfied that‘the property abstracted from the Trea¬ 
sury was not stolen, as the Appellant has alleged, but 
was possessed by the Appellant himself. Their Lord- 
ships are, therefore, of opinion, and will humbly re¬ 
commend to Her Majesty, that Gudadhur Pershad 
Tewarree's appeal be dismissed, with costs. 
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I 


N this case the appeal was allowed by the Supreme 

Court at Calcutta (a), from a sentence on the criminal 

side of that Court in a case of murder. 

In the month of yune, 1856, the Appellants, natives 

of Burmah, and native subjects of the East India 

Company, representing the Crown, were apprehended 

° Present : I he Right Hon. Lord Wensleydale, the Right Hon. 
T. Pemberton Leigh, the Right Hon. Sir Edward Rvan, and the 
Right Hon. Sir William H. Maule. 

(^i) By the Charter of Justice, dated the 26th of March. 1774, 
sec. .\x.xiii., creating the Supreme Court at Calcutia^ that Court, in 

criminal suits, has sole power and authority to allow or deny ap¬ 
peals to the Queen in C ouncil. See the Queen Eduljee By- 

ramjee (3 Moore’s Ind. App. Cases, 468); Ti>e Queen r-. Alloo Paroo 
(ib. 488). 


9th Geo. IV., 

c. 31, sec. 8. with respect to offences committed in two different olaces 
or partially committed in one place and completed in another, but such 
Statute does not render a person liable to punishment for the commission 
Statut^"'^ offence, who was not liable before the passing of that 

The words " within the limits of the charter of the said United 
pany, in the 56th section of the 9th C 7 eo IV c 74 held tn *^1.™’ 

the limits of the trading charter the iast india'^Cominy 

Supreme Covrt at CaUiUta has no jurisdiction under the qth 

wK 11 indictment for murder committed and 

wholly completed at a place within the trading limits of the East India 

S tT^F^ ^ under the government 

form^ East India Company, representing the Crown, who would not x^de^ 

former Statutes regulating the jurisdiction of the Supreme Court have 
been amenable to its criminal jurisdiction. ’ 
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on the charge of murdering a boat’s crew of natives , ^^ 57 - 
of Tavoy^ in certain uninhabited Islands called the Hoong 

Coco Isla 7 ids^ in the Bay of Bengal : and were subse- q gyHK.v 
quently sent to Calcutta^ to be tried in the Supreme 
Court there. 

By the charter establishing the Supreme Court 
at Calcutta^ the criminal jurisdiction of that Court 
extends to all murders and other crimes committed 
within the town of Calcutta and factory of Fort Wil¬ 
liam, and the limits thereof, and the factories sub¬ 
ordinate thereto ; and also extends to all murders and 
crimes committed in Bengal, Bahar, and Orissa, by 
any British subject, or any other person in the service 
of the East India Company or of any British subject. 

By the Act, 39th & 40th Geo. III., c 79, sec. 20, the 
limit of Bengal, Bahar, and Orissa was extended to 
Benares, and to all such Districts as should thereafter 
be made subject to the Presidency of Fort William. 

By the Act, 26th Geo, III., c. 57, sec. 29, all the 
servants of the East India Company, and all other 
British subjects resident in India, were made subject 
to the jurisdiction of the Supreme Court for all 
murders and other crimes committed in any paifs of 
Asia, Africa, cr America, beyond the Cape of Good 
Hope to the Straits of Magellan, witliin the limits of 
the exclusive trade of the East India Company. 

By the 56th section of the Act. 9th Geo. IV., c. 74, 
it was enacted, “That where any person, being fe¬ 
loniously stricken, poisoned, or otherwise hurt, at any 
place whatsoever, either upon land or at sea, within 
the limits of the Charter of the said I'nited Com¬ 
pany, shall die of such stroke, poisoning, or hurt, 
at any place without those limits; or, being fe¬ 
loniously stricken, poisoned, or otherwise hurt, at any 

11 
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-, place whatsoever without those limits, either upon 
NgaHoong land or at sea, shall die of such stroke, poisoning, or 
' The Queen, l^^ft, at any place within the limits aforesaid, every 

offence committed in respect of any such case, 
whether the same shall amount to the offence of 
murder or of manslaughter, or of being accessory be- 
lore or after the fact to murder or manslaughter, may 
be dealt with, inquired of, tried, determined and 
punished, by any of His Majesty’s Courts of Justice 
within the British territories under the Government of 
the said United Company, in the same manner in all 
respects as if such offence had been wholly committed 
within the jurisdiction of the Court within the juris¬ 
diction ol which such offender shall be apprehended 
or be in custody.” (^) 

At the Criminal Sessions holden before the Supreme - 
Court on the 4th of February^ i^57» an indictment 
against the Appellants was presented to the grand 
jury, the seventh count of which was as follows;—The 
jurors of our Lady the Queen, upon their oath, further 


(A Sliortly before the passing of this Act, the 9th Geo. IV., cap. 
31, consolidating and amending the Criminal law in Eu^layid^ 
was passed, the 8th section of which provided, “ That where any 
person, being feloniously stricken, poisoned, or otherwise hurt, upon 
the sea, or at any place out of England, shall die of such stroke, 
poisoning, or hurt, in England-, or, being feloniously stricken, 

poisoned or otherwise hurt, at any place in shall die of 

snch .troke, po.soning, or hurt, npon the .ea. or at any place ont of 

wfr committed in respect of anv such case, 

hethe. the same shall amount to the offence of murder or of man¬ 
slaughter, or of be.ng accessory before the fact to murder, or after 
he act to murder or manslaughter, may be dealt with, inquired of, 
tr.ed deter,mued, and punished, in the county or place in England 

m wh.ch such death, st.oke, poisoning, or hurt, shall happen, in the 

same manner ,n all respects as if such offence had been wholly 
comniitred in that county or place.” 
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present, that Nga Hoong, Nga Dsec, Nga Thoon, 
Nga r,ee„, and Nga Than Kch, on the (irst day o, 
Aovcmber, in the year of 0 „r Lord, 1855. bein. na- 

fives and inhabitants of (he parts of Ind.a uithi.; tl.e 

dominions of our Lady the Queen, and as such bcin. 
persons owing allegiance to and under the peat e and 
subjects of our Lady the Queen, and who now are in 
custoj ,n Calcutta, within the local jurisdiction of 
this Honourable Court, did within the limits of the 
charter of the East India Company (to wit, at a 

Wah Cyoon), feloniously, wilfully, and of their malice 

aforethought, kill and murder a male native of the 

parts of Ind.a within the dominions of our said 

Lady the Queen, whose name is to the jurors un- 
known.” 

A true Bill was found by the grand jury against all 
the Appellants; and on the 7th of February, uS's? 
they were brought to trial in the Supreme Court, be- 
fore the Chief Justice, Sir Jame, MVl/lau, Cahile. 
At the trial the Appellants pleaded “ Not guilty ■ ” 
and the Counsel for the Appellants objected and con¬ 
tended that the Court had no jurisdiction to try the 

case, and that the Appellants were not subject to the 
criminal jurisdiction of the Court. 

The question as to the jurisdiction was reserved 

by the Chief Justice for the decision of the full Court 

upo^urther argument. The jury found a verdict, as 

to all the Appellants, of “Guilty” upon the seventh 

and three other counts not material to the question 
at issue. ^ 

Th^e question of jurisdiction was argued, on the ,2th 

o l^ebruary. 1857, before the full Court consisting 
of the Chief Justice and Mr. Justice Buller, and Mr 
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Justice Jackson, and the judgment of the Court was 
pronounced on the 17th of the same month. The 
Chief Justice delivered the opinion of himself and 
Air. Justice that the Court had jurisdiction. 

Air. Justice Jackson was of opinion that the Court 
had no jurisdiction. 

The judgment of the Chief Justice and Air. Justice 
Bziller was in these terms;—‘■The following are the 
considerations upon wiiich we think that the Court 
has jurisdiction to try and determine this case: The 
56th section of the 9th Geo. IV., c. 74, is unlimited 
as to persons. It must necessarily receive that rea¬ 
sonable limitation which applies to every penal enact¬ 
ment, namely, that it cannot be taken to affect any 
person who does not owe a permanent or temporary 
allegiance to the Crown.. But there is nothing in its 
terms which restricts its operation, whether within or 
without the Queen's dominions, to one class of Her 
Majesty's subjects; it comprehends every case of 
criminal homicide in which the person killed dies 
within the wide limits of the Company’s charter, and 
in which the ohender is in custody within the juris¬ 
diction which we understand to be the ordinary ju¬ 
risdiction of the Court. It contemplates two classes 
of such cases, one in which the mortal injury is in¬ 
flicted beyond the limits of the Company's charter, 
and the other in which the whole offence is completed 
within those limits. The words, therefore, of this en¬ 
actment, if construed literally, unquestionably^ com¬ 
prehend the present case. There is no general rule 
of law which militates against that construction. The 
jurisdiction over olfences committed beyond the terri¬ 
tories of the East India Company, and within these 
wide geographical limits, is undoubtedly of an excep- 
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tional- character, but it is beyond dispute that Farlia- 
ment has granted it over British subjects, and that in Nca Huong 
respect not only of these heinous otlences against the Quei'n 
person, but of many other oliences, by the jGih 
Geo, ill., c. 57 > s. 29. There can be no doubt that 
the object of that enactment was to provide lor the 
% punishment in India, of offences committed by British 
subjects within those geographical limits, which, if 
not altogether dispunishable by any British Tribunal, 
could only be tried in Engiana under such Statutes 
as the 33rd Hen. c. 23, the 57th Geo. 111 ., 

c. 53, or now by the 9th Geo. IV., c. 31, s. 7. Even 
as regards oftences which could be tried in England, 
it was obviously expedient to provide some Tribunal, 
with power to try such olfenders in the country of 
their residence, and in one presumably less distant 
than England from the place in which the offence 
was committed. The same reasons would apply to 
those oftences. committed by native subjects of the 
Crown which by reason ol their locality would not 
fall within the ordinary jurisdiction of either the 
Crown or the Company’s Courts, and there is, there¬ 
fore, no antecedent improbability in the hypothesis, 
that the section under consideration was designed to 
give to the Crown Courts such a jurisdiction over 
oftences touching life (to which the extraordinary ju¬ 
risdiction created by several of the English Statutes 
is limited), when committed by natives. But it has 
been contended that other parts of the Statute in 
question, as well as particular expressions in the 
section itself, afford stron<; artruments ajrainst the 
construction which the Counstd for the Crown would 
put upon it. It is said that the preamble tends to 
show that there was no intention to confer upon any 
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for the trial of that kind of offence, wliich was the 
subject of the 7th section of the 9th Geo.\V.,c. 31. 
That enactment consolidated and amended the Fnglish 
law relating to the trial of murder and manslaughter 
committed out of England, and if a similar juris¬ 
diction was to be given to the Courts here, their cir¬ 
cumstances required some modification of the machi¬ 
nery by means of which it was to be exercised. Again, 
It IS clear that whatever the 56th section of the Indian 
Statute means, it means something different from, if 
not something more than, the introduction \nio India 
of the 8th section of the English Statute. The latter 
section seeks merely to provide for the cases in which 
the deceased being stricken in England dies abroad 
or, being stricken abroad, dies in England- and it 
does so by enacting, that in either case the trial may 
be had m that country in which cither the death or 
stroke happened, as if the offence had been wholly 
committed in that place. But the 56th section of the 
Indian Statute does not merely contemplate a stroke 
without, and a death within, certain limits, or vice 
versa -, it seems to contemplate also offences whollv 
committed within the limits defined (the words are' 
or being feloniously stricken, poisoned, or otherwise 
hurt, at any place whatsoever, either upon land, or at 
sea, shall die of such .stroke, poisoning, or hurt, at 
any place within the limits aforesaid ’), and it provides 
for the trial of the offenders, not by any Court within 
the limits of who.se ordinary juri.sdiction either the 
stroke or the death has happened, but by any of the 
Crown Courts within whose ordinary jurisdiction the 
offender may be apprehended or be in custody. .\nd 
as Mr. Advocate-General has shown by several of the 
cases put by him, it is quite consi.stent with this 
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section, that the offender should be tried by a Court 
within whose jurisdiction neither stroke nor death 
has happened ; or by one witliin whose jurisdiction 
both or either of these cv( nts has happened. The 
word ‘wholly’ which has been contrasted with the 
word ‘actually’ in the /Oih section, is not inappro¬ 
priate, because the section docs embrace some cases 
in which the stroke may h.ave been given beyond, and 
the death may have taken place within, certain limits. 
In some of the other cases which are embraced by 
this section, it would net be strictly appropriate; but 
we cannot, from the use of it, infer that the object of 
the section was merely to incorporate into the Indian 
Act a provision analogous to those of the 8th section 
of the h.nglish Statute. On the contrary, we think 
that it was intended to answer the double purpose of 
introducing provisions analogous to those of the 7th 
as well as to those of tlie 8th section of the English 
Act: and to provide the means of trying, bv any of the 
Crown Courts . within whose ordinary jurisdiction he 
might be found, a person guilty of murder or man¬ 
slaughter. whether his offence had been wholly or 
only partially committed witliin the limits of the 
Comi)any’s charter. It may possibly be argued that 
in that member of the secticn which contemplates 
a crime completed within the limits of the Com¬ 
pany’s charter, the Legislature may have had in view 

cases in which the stroke might be given at sea, and 
the death happen _on the land, or v/ce versa, within 
these limits: but surely, if that were the intention, it 

would have been easy to express it by,.words import¬ 
ing either contingency; the words used are applic¬ 
able to either case, but they equally include every 
case of murder or manslaughter, in which the party , 
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injured dies within the limits of the charter. Nor do *®57- 
we think that the first section of the Statute really 
anords any intrinsic reason for excluding from the "• 
operation of this section the native subjects of the 
Crown. That clause at most declared that the opera¬ 
tion of the Statute should be confined to the places 
and persons over whom or which the criminal juris¬ 
diction of the Crown Courts did or should thereafter 
extend. This would of course exclude those who 
owed neither permanent nor temporary allegiance to 
the Crown : it would also exclude such native subjects 
as might commit offences beyond the local and or¬ 
dinary limits of the jurisdiction of those Courts ; but 
it would include British subjects committing offences 
within the limits of the Compay’s charter or any of 
the narrower limits within which, by Statutes, other 
than the 26th Geo. III., c. 57, jurisdiction has been 
given over that class of persons, and it would also in¬ 
clude natives who either by reason of the commission 
of the offence within the Presidency towns or upon 
any special ground might be amenable to the juris¬ 
diction of the Court, and such a special jurisdiction 
oyer natives might, notwithstanding that clause, be 
given by the subsequent provisions of the Statute 
itself. We find it unquestionably given by the 70th 
section, given also as they are generally understood, by 
the 7th, 8th and loc/h sections, why then should 
it not be given by the 56th section ? Again, this 
section either applies to the native and East Indian 
subjects of the Crown or it does not. If it does not, 
what becomes of the assumption that the intention 
was to introduce a provision analogous to that of the 
8th section of the English Statute ? Why should 
such a provision be confined to British subjects ? We 

12 
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Nga Hoong the charge of Mr. Justice Ayan to the grand jury, that 

THrQuE.N, in a case tried not long before in ‘this Court, one 

A,,f/!on^hAd escaped from justice, because the mur- 
dered man having been stricken in the town of Ca/- 
cutta had died in the 'TwnnyAoMr Pergtinnahs \ that 
that case had been brought to the knowledge of the 
advisers of the Crown, and that in the opinion of the 
learned Judge that defect in the law was remedied by 
this very clause of the Act. It is quite clear that had 
Anthovy been proved to be a British subject, the dif¬ 
ficulty in that case could not have arisen. Therefore, 
It cannot but be supposed that in so far as this section 
v\as designed to remedy that defect in the law, it was 
intended to apply to natives, as well as to British sub¬ 
jects. And, if it were intended to apply to the former, 

we cannot see by what rule of construction the words 
of the enactment are to be expanded or narrowed 
according to the character or status of the person to 
whom they are applied. It cannot be said that the 
first section or any other part of the Statute makes 
the applicability of the 56th section depend upon the 
circumstance of the person being subject to the ge¬ 
neral jurisdiction of the Court ; for the criminal juris¬ 
diction of the Court is never exclusively determined 
by the character or of the person. The local 

bmits of that jurisdiction may be wider in the case of 
ntish subjects, and narrower in the case of natives; 
u in either case its existence is determined by the 
locality of the offence. A native who has never slept 
a night in Calcutta, who commits an offence in Cal¬ 
cutta, can only be tried here. If one whose domicile 
IS unquestionably in Calcutta, who has never slept a 
night out of Calcutta, walks beyond the ditch and 

\ 
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commits a larceny in the Twenty-four Pcrgunnahs, he 'Ss?. 
cannot be tried here. Therefore, to make this section 
applicable to natives in those cases only in which the 
offence has been partially committed in Calcutta, you 
must re-write every clause, I had almost said every 
word of It. If the intention had been merely to pro¬ 
vide for the trial by the Court, of eases of murder and 
manslaughter when the offence was partly but not 
wholly committed within its jurisdiction, it would 
have been easy to express by apt words such an in¬ 
tention with reference to both natives and British sub¬ 
jects. It is more reasonable to suppose that the Le¬ 
gislature omitted to do so, because, by this section it 
had provided generally for the trial and punishment 
of every case of murder and manslaughter, committed 
wholly or partially within the broad limits of the Com¬ 
pany’s charter, either by native or British subjects in 
the Crown Court within whose jurisdiction the of¬ 
fender should be in custody. It did not express the 
smaller because it was included in the larger propo¬ 
sition ; in fine, we think that the clause must apply 
to natives to some extent, since otherwise there would 
be no law for such cases as that of Anthony. W’c 
think it cannot, as against natives, be limited to cases 
in which some part of the offence has been committed 
within the local limits of the jurisdiction of the Court, 
both because the Court is empowered to try in any of 
the Crown Courts within whose jurisdiction the pri¬ 
soners may have been apprehended or be in custody ; 
and also, because the application of the clause cannot 
be so narrowed without doing great violence to its 
language; and lastly, we think that a construction 
which makes it a necessary condition to the applica¬ 
tion of the clause, that the stroke should be given in 



84 


CASES IN THE PRIVY COUNCIL 



one place, and the death happen in another, is neither 
necessary nor reasonable. In such a case as this it 
would liave given the Court jurisdiction over these 
prisoners, it the man killed had been wounded on the 
smaller and had died on the larger Island, whilst it 
denies the jurisdiction of the Court over them, be¬ 
cause the man killed died on the spot on which he 
was wounded, .\nother argument against the juris¬ 
diction that has been suggested is, that any con¬ 
struction ol the 56th section which supports it against 
these prisoners, must also give to this Court, in every 
case ol murder, or manslaughter, committed in the 
Mojiissil. a jurisdiction concurrent with that of the 
Company s Courts. The word used is, however, 
may, not ‘ shall, ’ the jurisdiction is at most concur¬ 
rent with that of the local Courts, and though this 
consequence may not have been foreseen by the 

iramers of the Statute, and might lead to practical in¬ 
convenience, It cannot control the construction of the 
enactment. It is further to be observed that the 
existence of the jurisdiction depends upon a further 
circumstance which can rarely happen, and can never 
be created in order to oust the jurisdiction of a Com¬ 
pany's Court, namely, that the prisoner must be ap¬ 
prehended or be in custody within the local limits of 
the Crown Court’s jurisdiction. Upon the whole, 
then, we are of opinion that this Court, as a Court of 
oyer and terminer and general gaol delivery, had 
po«er to try the prisoners for the felony of which they 
stand convicted on the seventh count of the second 
indictment. In coming to this conclusion we have 
not been influenced, and we ought not to be in- 
uenced, by the consideration, that, if we decide other¬ 
wise, great crimes, and in this and perhaps in other 
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like instances, would either go unpunished, or be left 

to such uncertain remedy as proceedings in England n^TiWg 

might afford. But, if \vc ought not to be astute in . *'• 

seeking for jurisdiction, so neither ought we to be 

astute in evading a jurisdiction, which, upon the best 

consideration which we can give to this difficult and 

novel question, we think has been conferred upon us. 

We would not unduly strain the Statute, either to 
avoid or to cause a failure of justice ; we have tried 
fairly to interpret it. and the result is, that we think 
this conviction can be supported. Having come to 
this conclusion, we have considered anxiously what 
course it is the duty of the Court to follow, and in 
this I believe we are all agreed. The crime of which 
these men have been convicted is of the deepest dve. 

It involves not merely the murder charged in the in¬ 

dictment, but nine others. In such a case, but for 
this question of jurisdiction, we should unquestion¬ 
ably have deemed it our duty, however painful, to 

let the law take its course against some, if not all, of 

the prisoners. But to inflict capital punishment, if 
there is the slightest doubt of our jurisdiction, is 
a serious responsibility. On the other hand it would 
be objectionable to allow great criminals to escape 
with inadequate punishment, because on the trial a 
question of this kind had been raised and determined 
against them; though with that uncertainty which 
necessarily attaches to the decision of any Court but 
one of ultimate resort. In the pre.sent case the Court 
is not unanimous, and that affords a strong additional 
reason for the course which we intend to pursue. 

But had we been unanimous, we should have felt that 
this is the first decision on the section in question j 
and that the practice of the Court, whenever it has 
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tried a case of homicide committed in the Mofussily - 
has been to require proof that the accused is a British 
subject in the strict sense of the term; and'so far 
affords an argument against the construction which 
two of us have to-day adopted. If these unhappy men 
had the means of appearing by legal advisers regularly 
instructed, and had petitioned for leave to appeal 
against our judgment, we should not on these circum¬ 
stances have refused to allow their appeal. It is in 
every way desirable, as regards the public, that this 
question of jurisdiction should be authoritatively 

settled. What we propose to do, therefore, is to pass 
sentence on them now upon the second indictment ; 
but to suspend the execution of that sentence until 

f 

the Queen’s pleasure can be known. We shall, 

whether there is a regular appeal or not, send home 
the proceedings, and endeavour to obtain, in the 
manner which may be thought most satisfactory, an 
authoritative decision, which will both determine the 
propriety of this conviction, and set at rest the 

question on which its legality depends.” 

The other Judge, Sir Charles Jackson^ delivered his 
judgment as follows “ As I take a view somewhat 

different from the rest of the Court upon the question 
of jurisdiction under the Statute, 9th Geo. IV., c. 74, I 
think it as well to express that opinion shortly. It ap¬ 
pears from the preamble of that Act, that it was passed 
with the view of introducing some of the alterations 
of the criminal law contained in the English Act, 9th 
Geo. IV., c. 31; and clause 56 of the 9th Geo. IV., 
c. 74, appears to be the one which was intended as an 
introduction, to some extent at least, of section 8 of the 
English Act into this country. This is admitted by 
the Counsel for the Crown, who contend, however, 
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that the 56th section was intended as an introduction 
of the 7th section of the English Act, as well as the 
Slh—an argument to which I shall hereafter advert. 
The general intention of section 8 of the English Act, 
was to provide for cases of murder or manslaughter 
where the blow was struck upon the sea, or at any 
place out of England, and the death occurred in Eng¬ 
land, or where the blow was struck at any place in 
England, and the death occurred out of England. 
The words of the 56th section of the Indian Act are 
certainly different. At first it provides for the case 
of a person struck at any place on land or sea within 
the limits of the Company’s charter and dying with¬ 
out those limits. So far this section resembles the 
second state of circumstances referred to in section 8 
of the English Act; but, instead of proceeding with a 
provision for the case of a person struck at any place 
without the limits, and dying within those limits, the 

phraseology is changed, and the section runs thus; ‘or 

being feloniously stricken,’ &c., at any ‘ place what¬ 
soever either upon land or sea shall die of such 
stroke,’ &c., ‘ at any place within the limits afore¬ 
said.’ The section then proceeds to give jurisdiction 
to the Court to try and punish all such cases, ‘ as if 
such offence had been wholly committed within the 
jurisdiction of the Court witliin the jurisdiction of 
which such offender shall be apprehended or be in 
custody. It is not difficult to account for the lan¬ 
guage being different in the English and Indian Acts. 

If the Indian Act had merely provided for cases 
where the blow was struck without the limits of the 
Company's charter, and the death occurred within, 
there would have been many cases of murder and 
manslaughter, in which the blow was struck in one 
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jurisdiction and the death ensued in another, which 
would be excluded from the operation of the section. 
The framer of the Act. if he glanced at the map. 
would see that he had not to deal with limits consist¬ 
ing of a compact territory under one jurisdiction like 
E^iglaiid, but with limits including a large portion of 
the surface of the globe, with many independent juris¬ 
dictions, native and foreign, within them, and he would 
be anxious to provide for cases where the offence was 
committed in one of these jurisdictions within the 
limits of the Company's charter, and consummated in 
another, also within the same limits, as well as for of¬ 
fences committed without the limits, and consummated 
within them. As instances, suppose two Lascars, 
natives of India, but not inhabitants of Calcutta, were 
on shore at Madagascar, or at the Isle of Bom bon, 
and one of them inflicted a mortal wound on the 
other ; that both natives then embarked, and the 
wounded man died at sea, and the slayer was after¬ 
wards arrested in Calcutta ; or suppose the case of two 
native subjects, quarrelling on the road from Lucknow 
(in the then Kingdom of Oude) to Cawnpore, and that 
one of them received a mortal wound from the other, 
and afterwards both crossed the river to Cawnpore, 
where the wounded man died. Numerous other cases 
might be put, in which the blow would be given within 
one jurisdiction and the death would take place in an¬ 
other, and yet both jurisdictions would be within the 
geographical limits of the Company's charter, and it 
is, 1 think, more probable that the phraseology was 
changed to meet such cases as these, which are 

9 

similar in their nature to those provided for in sec¬ 
tion 8 of the English Act, than that it was altered with 
a view of giving this Court concurrent jurisdiction with 
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the Mo/ussli Courts in all cases of homicide com- 
mitted in the Mofussil, when the prisoner is in 
custody in the Presidency town. I see no i^round for 
supposing that the words were altered with the view 
of embodying into this section the 7th section of the 
Enghsh Act, as well as section 8 ; for section 7 of the 
English Act deals with an entirely different matter to 
that contemplated in section 56 of the Indian \ct in¬ 
asmuch as section 7 applies exclusively to cases where 
t e whole offence is committed out of England 
whereas section 56 applies to cases committed partly 
within and partly without, or wholly within, the limits 
ot the Company’s charter, and does not in any aspect 
contemplate a case of murder wholly without those 
limits. We have next to consider the effect of the 
words as they stand in this section 56. It first pro- 
M es for cases of murder, &c., where the blow is 
struck within the limits and the death occurs with- 
ou and ,t then proceeds-* or being feloniouslv 
s nc en, &c., * at any place whatsoever, either upon 
land or at sea, .shall die of such stroke,’ &c., ■ at anv 
p ace within the limits aforesaid.’ I concede at one'e 
hat this language gives the Court jurisdiction when 
the blow IS struck without the limits of the Company’s 

charter, and death en.sues within tho.se limit.s, a'nd 
also in ca.ses where the blow is .struck in one juris, 
diction or place within the limits of the Company’s 
charter, and death ensues in another juri.sdiction 'or 
place within those limits. I think the clause was ex¬ 
pressly framed to meet such cases, but I doubt 
whether this section was ever intended to apply to a 
case of murder or manslaughter where the offence was 
completed, that is, where the blow was struck and the 
death ensued at one and the same place within the 

13 
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limits of the Company’s charter. It is true that the 
words ‘ being stricken at any place whatsoever,’ and 
the words ‘ shall die of such stroke at any place within 
the limits aforesaid,’ if taken literally, admit of the 
construction that the blow may be struck and the 
death ensue in one place, if within the limits; but I 
nevertheless doubt the propriety of such a con¬ 
struction. d'he whole section must be taken together, 
and the general intent of the- provision, and the other 
words contained in it. must also be considered. 1 
think that the whole section is framed diverso hitnitUy 
and solely with the view of providing for certain ex¬ 
ceptional cases where the blow is struck in one juris¬ 
diction and the death ensues in another: and, if I am 
right in my premises, that this section is merely an 
adaptation of the 8th section of the English Act, that 
section supports my view, inasmuch as it does not 
contemplate the blow and the death occurring at the 
same place, but is expressly framed with the view of 
meeting the difficulty of cases where the blow is. 
struck in one place, and the death ensues in another. 

1 also think that the word ‘ wholly,' which is found 

* 

towards the end of this section, is unnecessary and 
inappropriate to the case of a murder committed in 
one place, and that it, therefore, throws a doubt on 
construction insisted upon by the Crown. The pas¬ 
sage in wdiich it stands, runs thus; 'may be dealt 
with, inquired of, tried, determined, and punished 
by any of His Majesty’s Courts.’ &c., ‘ in the same 
manner in all respects as if such offence had been 
wholly committed within the jurisdiction of the Court 
wdthin the jurisdiction of which such offender shall be 
apprehended or be in custody.' 'fhe section here 
again reverts to the language of section 8 of the 
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E^ngtish Act, which also contains tliis word ‘ w holU 
‘ wholly committed in that county,' and it seems 
clear that the jurisdiction here spoken of is that juris¬ 
diction w’hich we exercise within our local limits, and 
in which the prisoner is in custody. Bearing this in 
mind, the word ‘ Nvholly ’ would be most appropriatelv 
used if applied simply to tlie case of an offence com¬ 
menced or consummated partly within the local juris¬ 
diction. Still that expression would not be inappro¬ 
priate, if applied to offences consisting of two parts, 
respectively committed in different jurisdictions witli- 
out the local limits. But the word ‘ wholly ’ is both 
inappropriate and unnecessary if applied to the case 
of a murder committed in one place within the Com¬ 
pany’s charter, though without the local jurisdiction : 
for in such a case, there is no question whether it w 
committed wholly or in part in imy particular place, 
and it would have been sufficient in such a case to 
say ‘ as if such offence had been committed witliin the 
jurisdiction of the Court,’ omitting the word ' wholly ’ 
altogether. And if it were the intention of the 
draughtsman to include offences committed in one 
place, he might have added the words ‘ or actuail\ 
words which he could appropriately use in the 70th 
section of this .\cl, in which case the words mitrht be 
read distributive!}', and the word ' actually ’ applied to 
cases where the offence was committed in one place. 
If this 56th section was framed, as the Counsel for the 
Crown insist, with the view of giving this Court juris¬ 
diction in all cases of murder and manslauirhter oc- 
curring within the limits, one would not expect to lind 
so important a jurisdiction, one tliat gives us concur¬ 
rent jurisdiction with the Mofussil Courts in all cases 
of murder and manslaughter occurring in the Mofns- 
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sil, ulien tlu- offender is in custody in the Presidency 
town, to be thus incidently and obscurely given in a 
section which has lor its main object, at least, a pro¬ 
vision tor cases where the blow is given in one juris¬ 
diction, and the death ensues in another. It is hardly 
possible to conceive, that, if it were the intention of 
the Legislature to give us so important a concurrent 
jurisdiction, it would have remained undiscovered and 
unknown until this argument ; for if the argument 
for the Crown be correct, this Court has been in 
error for the last twenty-eight years, inasmuch as it 
las always, during that period, required proof in all 
rases of murder and manslaughter committed in the 
MofussU. that the offender was a British subject. 
On the whole, then, I have great doubts whether this 
section applies to a case where the murder was com¬ 
mitted at one place within the limits of the Company’s 
charter. I am inclined to think that the section was 
framed ,five,so intuitu, with the intention of giving 
this ( ourt jurisdiction is a few exceptional cases, 
where the blow occurs in one place and the death in 
another, and the person in in custody at the Presi¬ 
dency town, and that it is very difficult to extract out 
of these obscure words, an entirely new range of juris- 
iction, which no other Statute, authority, or practice, 
has ever treated as existing. I am glad, therefore, 
that the course about to be adopted by the Court 

will set at rest all doubts on this question before the ' 
execution of the sentence.’' 

Court had jurisdiction, judgment of death was re¬ 
corded against the Appellants on the seventh count; 
but execution of the sentence was respited. 

The Appellants having obtained le[ave of the Su- 
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preme Court to appeal from this judgment to Her Ma¬ 
jesty in Council, the same now came on for hearing. 

Mr Jiyram, Q. C., Mr. Forsyth, Q. C., and 
Mr. IV. H. Melvin, for the Appellants. 

The Supreme Court at Calcutta had no jurisdiction 
to try this indictment, as the Appellants were not sub¬ 
ject to the criminal jurisdiction of that Court, or liable 
to be tried before it for the offence with which they were 
e arged. That Court was created by the Act, 13th 
Geo. III., c. 63, sec. ,3, which enabled the Crown to 
erect a Supreme Court with civil and criminal juris- 
dictmn, and by the Charter of Justice, dated 26th 
March, 1774, founded upon this Statute, the Su¬ 
preme Court at Calcutta was established, with a cri¬ 
minal jurisdiction extending to ail murders and other 
crimes committed within the town of Calcutta, in 

Bengal, Bahar Orissa, by any British subject or 

any other person in the service of the East I.’idia 
Company. The term “ British subject" did not in¬ 
clude native subjects, but only Europeans; it being 
mtended to exempt British subjects from the Mofl 

J//jurisdiction. Statute, 39th & 40th Geo. Ill c 

of . , " tl'e servants 

all to the h" ~ 

able to the jurisdiction of the Supreme Court for all 

rta“fthe 

ade of the East India Company. The principles of 
these enactments were fully considered in their appli 
cation to the Supreme Courts at Madras and BolLy 
in the cases of JVagaj>ah Chitty v. Rachununar (a), Jd 

e Justices of the Supreme Court of Judicature 

(-0 I Strange’s Mad. Cases, 152. 
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at Bofuhax (a). Under the provisions of these Sta¬ 
tutes the criminal jurisdiction of the Supreme Court 
has aUvays practically been treated as applying only 
to crimes committed \\ithin the Presidency town of 
Calcutta, and its factories, and to crimes committed 
by the British subjects of the Crown within the mer¬ 
cantile limits of the Company’s charter, or over 
natives, for crimes committed within the limits of 
the town of Calcutta. Here the Coco Islands are 
not within the town of Calcutta, and the Appellants 
are not British, but native subjects of the Crown. 
This was the position in which the law stood at 
the time of the passing of the Statute, Qth of Geo. I\ -. 
c. 74. Now, the object of that Statute, as it appears 
by the preamble, was to extend to India, and to those 
persons who were then subject to the jurisdiction of the 
Supreme Court before the alterations made in the crimi¬ 
nal law of England, the benefit of the English Statute, 
9th Geo. IV., c. 31, sec. 8; and section 56 of Statute, 
9th Geo. IV’., c. 74, was framed and intended to be an 
adaptation of section 8 of the Statute, 9th Geo. IV'., 
c. 31, so as to make similar alterations in the criminal 
law administered in India, but was never intended to 
render any person subject to the criminal jurisdiction 
of the Supreme Court who was not previously subject 
to that jurisdiction. Certainly it was never intended 
to give the Supreme Court a general jurisdiction over 
all natives in cases of murder and manslaughter. Nor 
even over aliens in tl\e service of the East India Com¬ 
pany, Rex. V. Francisco Jose (d), where that Court 
held, that a foreigner who had committed an offence 
beyond the province of Bengal was not subject to the 
jurisdiction of the Supreme Court, under the Statute, 

(<r) I Knapp’s P. C. Cases, 1 . (^) Morton’s Rep. 3iS . 
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26th Geo, III., c. 57 * 29. If the offence was >®57. 

committed by a native subject in the town of Galcutta, n^hI^xg 

the Court would have jurisdiction, Jannokec Dos^ v 

'Ti t-- / \ 1 Queen. 

1 he King {a). The language ot the Statute in ques- 

.r tl^at it was to be solely applicable 
to English subjects. Sections 2, 59, 60. 67, 69 and 
97, respectively contain the word “ felonv.” This is 

0 

a technical phrase of English law, and not in general 
use, like '* misdemeanour,” showing it was intended 
only to apply to British subjects. It is not to be found 
in the Bengal Regulations relating to the administra¬ 
tion of the Foitjdarry, or Criminal Courts, which are in 
force in the Mofussil. Ben. Regs. Dec. 3rd. 1790: IX. 
of 1793: XII. of 1825; and XII. of 1829. It follows, 
therefore, that the use of the word “ feloniouslv ” in 
the 56th section implies that the persons committing 
the offences to which that section refers were alreadv 
under the hinglish jurisdiction. Again, the word 
“ person ” in that section cannot appiv to native sub¬ 
jects as contradistinguished from British subjects. If 
the Supreme Court at Calcutta had jurisdiction over 
natives before the passing of this Statute, then the 
word used in this section is superfluous. The first 
section should be incorporated with the other sections 
where that word occurs, and to the word “ persons" 
should be added “subject to the jurisdiction of the 
criminal law.’’ Such a construction would make all 
the sections intelligible. Courts in this country have 
done so, Valla nee v. Siddel {b), Lyde \. Barnard {c). 

Again, the phrase “within the limits of the charter ” 
must be taken to mean the judicial and administrative 
limits, not the trading limits. Section 56, under 

(ri) I Moore's Itui. .\pp. Cases, 67. S. C. Monotrs Rep. 322. 

{h) 6 Ad, & Kll. (,-) , Mee. Weis. 101. 
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which this conviction is founded, therefore, cannot 
apply : the murder took place indeed within the tradino- 

* to 

limits of the charter, but not the judicial limits. 
\\ hene\er the trading limits are intended, such inten¬ 
tion is expressly mentioned in the Acts of Parliament : 
as in the 26th Geo. III., c. 57, sec. 29 ; 53rd Geo. III., 
c. 155. sec. 2 : 7ih Geo. I^^. c. 36, sec. 3 ; 9th Geo. IV., 
c. 73. secs. 19. 24, 54: 3rd & 4th IF/ 7 /. I\\, c. 52, 
sec. Ilf); 3rd & 4th Vief., c. 36. sec. g.— [Mr. Pem¬ 
berton Leigh : In this particular case would there be 
any other rribunal, than the Supreme Court, to en¬ 
tertain the charge ?]—The native criminal Courts, the 
I'onjdarry and the Nizamut Adaivhtf , had jurisdiction 
by Ben. Regs. V. of 1809, sec. 3 ; VIII. of 1813, sec. 2 ; 
I. of 1822, sec. 6 ; \ III. of 1829, sec. 3. These Regu¬ 
lations were repealed by Act of the Government of 
India, No. I. of 1849, and fresh enactments made for 
that purpose. Another fatal objection to the con¬ 
viction under this 56th section of the 9th Geo. IV., 
c. 74, is, that the murders were wholly'' committed 
at one place. This section was intended to meet 
a case of difficulty, where the blow was struck in 
one place and death took place in another, and to 
that extent only has the English Act, 9th Geo. IV., 
c. 31, sec. 8, been introduced into India by the Act, 
9th Geo. I\ c. 74. The judgment cannot be sustained. 


The Solicitor-General (Sir Henry S. Keating), and 
Mr. Wehby, for the Crown. 

The whole question turns upon the proper inter¬ 
pretation of the 56th section of the gth Geo. IV., 
c. 74. Our contention is, that the Supreme Court 
had jurisdiction to try the Appellants by virtue of 
that section, which was passed to meet a case of this 
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kind. It is true that in former Statutes a distinction 
was made between English and native British subjects, 
but we submit that no such distinction is to be found 
intheAct, gth Geo. IV., c. 74. The preamble fully 
bears this out. There the word “ extend " is used, 
which clearly indicates that its operation is not to he 
confined to British subjects, but on the contrarv to 
embrace native subjects, and to enlarge the juris- 
diction of the Court. The first object of the 56th 
section is protection. I'here is. therefore, no reason 
why any class of natives should be excluded from the 
benefit of that protection. There is nothing which 
can justify the Court in construing this Statute so as 
to limit the word “ per.son ” to British subjects and 
not to native subjects. The words relied upon by the 
Appellants’ Counsel, “within the limits of the charter 
of the said United Company,’’ necessarily mean the 
geographical or trading limits, and such an interpre- 
tation must be .so put on the Act, gth Geo. 1 \'., c. 74, 

as in the former Statute, j6th Geo. 111., e. 57, sec. 29. 

The object of the charter was to give the East India 
Company a monopoly of trade, therefore the limits 
of the charter must mean tile trading limits. Where 
those limits are intended they are expresslv mentioned. 

Another ground taken by Ihe Appellanis. as an argu¬ 
ment against the application of this Statute to nathe 
subjects, was the use of the word “ feloniously,’' and 
it was contended that it was a technical word which 
applied only to individuals liable to the English law : 
we submit, however, that the word " feloniously ’’ re¬ 
fers only to the nature of the crime, and not to the 
person who commits it. 


07 
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Wigram, Q. C., 


was heard in reply. 
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The Right Hon. Lord W'ensleydale : 

Their Lordships in this case have had an oppor¬ 
tunity of consulting the judgments in the Court of 
Calcutta, which are ablv and perspicuously stated by 
the Chief Justice and Mr. Justice Butler on one side, 
and by Mr. Justice yachsoii on the other. They have 
heard as well e\ery argument which could be ad¬ 
vanced, either in favour of the conviction, or against 
it, at the Bar: and having formed their conclusion, 
and entertaining no doubt upon the question, they 
think it would be improper to create anv further 
delay for the purpose of considering this case. They 
are all quite satisfied that the judgment cannot be 
supported, and that the conviction was wrong. 

The (jiicstion in this case depends entirely upon the 
construction of the Act. qth Geo. I\'.. c. 74. and of 
the 5^^^ section of that Act. taken in conjunction 
with the preamble. No^^, there is nothing more 
clear than that, with respect to the criminal law, the 
construction is always to be strict : and putting a 
strict construction upon the 56th section of this Act, 
we have no doubt that it was not meant to apply to 
a case of this kind, hut that in the first place it 
extends only to persons who were otherwise amen¬ 
able to the criminal jurisdiction of the Court at Cal¬ 
cutta, who are the persons described in the first 
section, and that by the language of the section in 
question, it applies only to cases in which the felony 
or crime has been committed, by persons who com¬ 
mitted that crime, partly within the jurisdiction, and 
partly without. 

The object of the Statute, as appears by the recital, 
was for the purpose of applying and extending to the 
British territories in India the same provisions as had 
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been recently made for E>i<rla}id with respect to of- 
fences committed in two different places, or partially Ni.a Hoono 
committed in one place, and accomplisht'd in another, gebtN 
which provisions had been the subject of a recent 
enactment in the Statute, 9th of Geo. 1 \'., c. 31. The 
preamble describes that to have been the object of the 
Statute : and there can be no doubt that w e must 
consider the preamble as a key to the construction of 
the Statute, though it would not. of course, control 
every provision, for we very often lind that tiie sub¬ 
sequent provisions of a Statute extend beyond the 
limits of the preamble. 

The Statute goes on to say. that the object being 
that the alterations should be extended to the 
British territories under the Government of the 
United Company of Merchants of England trading to 
the East ludies," it is. therefore, enacted that the Act 
" shall extend to all persons and all places, as well on 
land as on the high seas, over whom, or which, the 
criminal jurisdiction of any of His Majesty’s Courts 
of Justice erected, or to be erected, within the British 
territories under the Government of the United Com¬ 
pany does or shall hereafter extend." Now, that 
clause clearly shows that the object of the Statute 
was that it should apply to such persons. The Soli¬ 
citor-General ^ays that the word “extend" is not to 
be construed to confine it to such persons, and that 
it is not to limit the jurisdiction. But the word 
“extend" is to be explained by the preamble, which 
states the object of the Statute to be to extend the 
recent enactments of the Act which is in force, to 
the East Indies, and the word “ extend ’’ is to be read 
the same as if it w'ere “ apply." 

Then w'c must consider whether the 56th section 
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applies merely to those persons, or whether, as the 
Chief Justice and Mr. justice Biiller have stated, it ex¬ 
tends beyond the preamble, and applies to an offence 
completely committed within the limits of the Com¬ 
pany’s trading charter, but not within the limits of the 
town of Calcutta. Now, reading that clause, we think 
that there is really no difficulty in saying that tlie sole 
object of it was, that it should apply to offences par¬ 
tially committed in one district and completed in 
another. The words of the clause are, “ That where 
any person being feloniously stricken, poisoned, or 
otherwise hurt,”—the word “ feloniously ” seems to 
show that it was meant that at the time when the per¬ 
son gave the original stroke, he was a person capable of 
committing felony—“ at any place whatsoever, either 
upon the land or at sea, within the limits of the 
charter of the said L'nited Company, shall die of 
such stroke, poisoning, or hurt, at any place without 
those limits; or being feloniously stricken, poisoned, 
or otherwise hurt, at any place whatsoever, either 
upon land or at sea, shall die of such stroke, poison¬ 
ing, or hurt, at any place within the limits aforesaid^ 
every offence committed in respect of any such case, 
whether the same shall amount to the offence of 
murder or of manslaughter, or of being accessory be¬ 
fore or after the fact to murder or manslaughter, may 
be dealt with, inquired of, tried, determined, and 
punished by any of His Majesty’s Courts of Justice 
within the British territories under the Government 
of the said Lnited Company, in the same manner in 
all respects as if such offence had been wholly com¬ 
mitted within the jurisdiction of the Court within the 
jurisdiction of which such offender shall be appre¬ 
hended or be in custody.” 
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One (question raised beiore us b\' tiu‘ L’arned 

# 

Counsel tor the Appellants, is as to llie nieaninj^' ol 
the term “ within tlie limits oi the charter ot the 
said L idled Company." On that point I believe 
their Lordships have not the slightest dilhculty. 
I hose words are to be construed in the same wa\' as 
they are used in the Statute, _>Oih Geo. IIL, c. ^ 57, 
to which lids Statute lorms an addition. 'I'hey are 
to be construed to mean '•witldn liie limits of the 
trading charter of the Company." Solar, theretore, as 
regards the place of committing the ollence. this was 
an offence committed within those limits, and the 
Court had in that respect jurisdiction. But the 
words of the section do not apply to entire offences, 
begun and completed within the jurisdiction, but to 
those partly committed witlun. and partly without, 
which are pul on the same fooling as ii they had been 
•‘wholly committed within the jurisdiction.'* It is 
perfectly clear that the term '■ wholly " shows the in- 
tention of the Legislature to be, that the section shall 
apply only to that description ol case; and it cannot 
have the sense of “ actually committed " put upon it, 
as is contended on the part of the Crown, without 
doing violence to the words. Therefore, it appears 
to us, proceeding upon tiie ordinary rules of the con¬ 
struction of penal enactments, that the object of this 
section was merely to <ipply the inipro\'ement of the 
law, w hu li hau Litel^ taken place in to the 

case of persons amenable to llie Court ol Justice at 
Culcuttu, who had partly committt:d an offence in one 
plac( , which was atterwards completed in another i 
that it does not apply at all to a ease of this kind, 
where the persons committing the offence were not 
amenable to the C.'ourl of Calcutta, and where tiie 
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M'hole offence which has been committed was within 
one jurisdiction. 

I he Court are confirmed in their opinion as 

to the meaning of the Statute with respect to the 
persons to whom it is applicable, by the last section. 
It is introduced at the end of this Statute obviously 
with the purpose of showing what class of persons 
were liable to the provisions of the Statute ; and it 
extends the liability of persons to the jurisdiction of 
the Courts beyond what it had been before. That 
section enacts, “That all persons, whether British 
subjects or others, employed by or in the service of 
His Majesty, shall be held subject and amenable to 
the criminal jurisdiction of His Majesty’s Courts of 
Justice, erected or to be erected within the British 

territories under the Government of the said India 
Company, in the same manner as persons employed 
by or in the service of the said United Company are 
now by law subject and amenable to the said juris¬ 
diction.” Before that Statute, British subjects, pro¬ 
perly designated as British subjects, that is. British- 
born subjects, and persons in the service of the East 
India Company, were liable to the jurisdiction of the 
Court of Calcutta : persons not in the employment 

of the East India Company, but in the employment 

of His Majesty, were not so liable. This Statute ex- 
tends the liability to those who are servants of the 
Crown and that provision, finding its place in this 
Act of Parliament, raises, in their Lordships' opinioUf 
a strong inference that the Statute was meant to apply 
to no other persons than those who were liable to the 
jurisdiction of the Court of Calcutta, to which the 
last clause makes a considerable addition. 

Therefore, looking at this Act of Parliament alto- 
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gether, their Lordships have not any doubt what the 
object of that Statute was ; it was only to apply the 
law which had been lately enacted in England, as to 
an offence partly committed in one part and com¬ 
pleted in another, to the East Indies, and not to 
make a new enactment rendering persons lial)le to 
punishment lor a complete offence, who wouKt not 
have been liable before. H the result of our decision 
should be, that these Appellants are-to escape from 
justice, we shall regret it : but that is a matter which 
cannot influence our judgment. If the Mofussil 
Court has no jurisdiction now. by virtue of the East 
India Company s Regulations, to dispose of this case, 
they must escape justice ; hut we are not. in any way, 
to alter or construe differently the rules nf the cri¬ 
minal law in ccnsecjuence of the supposed justice of a 
particular case. The rule is, that such law is to be 
strictly construed ; and so construing it, or even with¬ 
out that strictness, the construction of tliis ^bth 
section appears to us to be such as to require us to 
pronounce in favour of the .Appellants. 
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J(^HN Rosk Troi'p and Mary Ann 
his wife. Pfter Paut. Marie So- 
l.AROl.l and Grorgiana his Appellants, 

and the Hon. Mary Anne DyceI 
Sombre ... ... 

AND 

The East India Company. Respondents. 

AND 

The Hon. Mary Anne Dyce^ 

Sombre, administratrix of Da\'ID n Appellant, 
OCHTERI.ONY DyCE SOMHRE ...’ 

AND 

The Easi' India Company ... Respondents."*^ 


On appeal from the Sndder Dewanny Adawlut, Norths 

Western Provinces. A^ra. 

In these appeals, tlie points raised in the Courts in 
India and upon appeal in both suits, were substan- 

° Present : The Ri^jlit Hon. Dr. Lushington, the Right Hon. 
The Lord Justice Knight I- 5 ruce. the Riglu Hon. T. Pemberton 
Leigh, and the Right Hon. .Sir Eduard Rvan. 

ing or determining the merits of any civil suit, if the cause of action 
arose twelve years antecedent to the institution of the suit, unJes.s the 
Plaintiff prove “that either from minority or other good and sufficient 
cause he was prechided from obtaining redress." 

A cause of action arose in 1S36. In 1842. the party entitled to seek 
redress was found a lunatic by a Commission de liiuatico iuqtiircudo in 
England, and in 1844. a Committee to his estate was appointed, who in 
1848, more than twelve years from the time when the cause 01 action 
arose, brought a suit in the Zillah Court of Delhi, in the North-Western 
Provinces, on behalf of the lunatic’s estate The Zillah Court at Delhi, 


9th & loth 
Dec., 1857. 


Be/i.Reg.II, 
of 1803, sec. 
18. cl. 3, pro¬ 
hibits the 
Court from 
hearing, try- 
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tially the same ; the questions being, first, whether the 
limitation of twelve years prescribed by cl. 3, sec. 
18, of Ben. Reg. II. of 1803 (^7), operated as a bar to 
the right of action by the Committee of the estate 
of a lunatic, the cause of action having accrued more 
than twelve years before the institution of the suit ; 
secondly, whether the lunacy of Dyce Sombre, and 

(<j) By Ben. Reg. 11 , ot 1803, sec. 18, cl. 3. it is enacted as follows : 
—“ Alter the period of twelve years shall liave elapsed Iroin the 
date of the cession of the Provinces ceded by the Vizier to 

the Honourable the Englislt East India Companv, the Com is of 
Aiianlut are proliibiled from hearing, trying or determining the 
merits of any civil suit whatever, if the cause of action shall have 
arisen at a period being twelve years antecedent to the date on 
which the petition for the institution of such suit shall be pre¬ 
sented to the Court, unless the Complainant can show, by clear and 
positive proof, that he has demanded the money or matter in ques¬ 
tion, and that the Defendant had admitted the truth of the demand, 
or promised to pay the money, or that he directly referred his 
claim, within that period, to tlie matter in dispute, to a Court of 
competent jurisdiction, or person having aulhoritv, whether local or 
. otherwise, for the time being, to hear such complaint and to try the 
demand, and shall assign satisfactory reasons to the Court, why 
he did not proceed in the suit ; or shall piove that, cither from 
minority or other good and sufficient cause, lie was precluded from 
obtaining redress.” 


/ 
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and others 
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Company, 
and 

DyceSombkh 
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East India 
Company. 


and the Sudder Court at A^rn, held that the Committee was barred by 
the hen. Reg. II. of 1803, sec. 18, cl. 3, from filing his plaint. 

Such judgments reversed upon appeal by the Judicial Committee, by 
reason : 

First. That the words “ other good and sufficient cause ” in cl. 3. sec. 
18, of Ben. Reg. II. of 1803. included “insanity.” 

Second. That it made no difference, so far as concerned the lunatic, 
that under the Commission of lunacy a Committee of the lunatic's 
estate had been appointed in 1844. 

Third. That in computing the limitation of twelve years mentioned in 
cl. 3, sec. 18, of this Regulation, there should not be reckoned any time 
elapsing, while the person for the time being entitled to seek redress 
was not free from disability. 

After an appeal to England, and before any petition of appeal was 
lodged, the appeal abated by the death of the Appellant. Appeal 
revived by the Appellant’s special administnUri.'c. 
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certain intermediate proceedings taken by him to ob¬ 
tain redress, hrouglit the case within the exceptions in 
cl. 3 of the iStli section of that Regulation ; and 
thirdly, whether the provisions of Be^n. Reg. II. of 
1805. sec. 3, applied to the case. 

The first suit was brought to recover possession of 
tlie .'Mtitm^ha JagJiire of Badshapore Jharsa near 
Delhi, on the North-W estern Province, with mesne 
profits. The facts, as they appeared in the pleadings, 
w’ere as follows :— 

On the 17th of April, 1834, the late Begum Sum- 
roo, of Sardatthn, conveyed and assigned, by a deed 
of gift, the Altumgha yaghirc of Badshapore Jharsa, 
to Dvce Sombre, who entered into possession, sub¬ 
ject to certain bequests and trusts given and de¬ 
clared bv her W^ill previously made. The execution 
of this instrument was formally communicated to 
the Secretary of the Government, who did not at 
that time advance any claim to the Jaghire. The 
Begum Sumroo died on the 27th of January, 1836, 
and on the 30th of that month the Government took 
possession and resumed the Jaghire, on the ground 
that her right to the Jaghire ceased at her death (a). 
On the 4th of Ju/v, 1836. Dyee New/presented a 


CA "Ry nn Art of the Indian T.egislntnre, No. xvii. of 
passed on tlie 20th of June, iR^6. it was enacted, that “ whenever 
the Governor-General in Council should order that anv of the 
territories which were lately held hy the I^egU 7 n Sumroo, and 
which lapsed to the East India Companv on the 37th of ynnumy, 
lRt6, sViould be annexed to anv District under the government of 
the Company, all Laws and Regulations then in force within such 
District should be in force in the territories so annexed to such 
District and under the powers of this Act, Perguufioh Bads-hapore 
y/inr.^n was incorporated with Zillah Goorgaon. in which it now 
continues as a portion of tlm British territories. 
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memorial of Sir Charles Metcalfe the then Lieutenant- 
Governor 01 the North-Western Provinces, in which 
he complained of the illegal resumption of the Ai- 
tiimgha Jaghirej and urged his claim thereto as donee 
and devisee of the late Begum. The reply to that 
memorial was sent through the Secretary of the Lieu¬ 
tenant-Governor, and was unfavourable to the me¬ 
morialist. Being dissatislied with that repl)* Dyce 
Sombre, on the 23rd of August, 1836, presented a 
memorial to the Governor-General of India in Council, 
again urging his right to the Altumgha 'Jaghire. That 
memorial was referred to the Lieutenant-Governor for 
his report thereon, which was subsequently sent to the 
Governor-General under date, the 19th of October, 
1836, and on the 21st of November, 1830, the Secretary 
to the Supreme Government addressed a letter to Dyce 
Sombre, stating that the Governor-General in Council 
could discover no sufilicient ground for questioning 
the propriety of the decision which had been given on 
the case bv the Lieutenant-Governor of the North- 
W'estern Provinces. Subsequently Dyce Sombre, in 
prosecution of his claim to the Altumgha Jaghire, 
presented a memorial on the subject to the Court of 
Directors in England, and to the Board of Commis¬ 
sioners for the affairs of India ; but those applications 
were unsuccessful. 

On the 31st of July, 1843, an inquisition was held 
to enquire into the state of mind of Dyce Sombre, in 
pursuance ot a commission issued under the Great 
Seal of Great Britain, when he was duly found and 
declared to be a person of unsound mind and unable 
to manage himself or his property, and to have been 
in tlie same state of unsoundness of mind from tlu? 
27th of October, 1842. By an Order made by the 
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Lord Chancellor of England, on the 8th of February^ 
1844, 'John Pascal Larkins was appointed the Com¬ 
mittee ad interim of the estate and effects of the 
lunatic ; and by another Order of the Lord Chan¬ 
cellor, bearing date the 5th of Ainrusty 1847, such 
Committee was ordered to institute the suit out of 
which the first of the present appeals arose. 

I'he ‘plaint in the suit was filed in the Court of the 
Principal Sadder Amcen at Delhi, on the 17th of 
Aagast,\S^'S, by Larkins, as such Committee, and on 
behalf of the lunatic, Dyce Sombre, against the East 
India Company, to recover possession of the Altumgha 
Jaghire, and prayed that the Plaintiff, Dyce Sombre, 
might be declared entitled in perpetuity to ihii Alia?ngha 
Jaghire of Badshapore Jharsa, and to the maal and 
sayer, and other privileges and profits appertaining 
thereto ; and the mesne profits and revenues arising 
from the Altamgha Jaghire, and the maal and sayer 
and privileges aforesaid, which have accrued due and 
been received by them, from and after the date of the 
resumption thereof, together with interest. 

The answer of the East India Company, among 
other pleas, set up as a plea in bar, that if the cogni¬ 
zance of the suit even appertained to the Civil Courts, 
it could not be entertained, as the period of limitation 
of tw’elve years had elapsed, the cause of action, the 
resumption of the Altamgha Jaghire, having arisen on 
the 30th of January, 1836 ; and that meagre being 
afterwards approved and confirmed by the Lieutenant- 
Governor of the North-W'estern Provinces, who was 
invested with full powers for such purposes. That 
the Government had since then been in possession of 
the estates in question, and that as the Plaintiff's plaint 
was dated the 17th of August, 1848, seven months 
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,in excess of twelve years since the resumption liad 
elapsed. 

The replication to this plea pleaded, that although 
the period of limitation, counting from the date on 
which the PlaintilT recei\'ed notice of the resumption 
to the date of institution of suit, had not elapsed, 
yet, supposing that it had elapsed, even in such case 
the hearing of a suit of this nature was not barred by 
lapse of time for two reasons ; First. that the 
Plaintiff became a lunatic before the period of limita¬ 
tion had expired, and a lunatic, like a minor, was 

disabled from suing; second, that the Government 
had in an illegal manner, amounting to violence, re¬ 
sumed the estate in dispute, and brought it bv an act 
of power into their possession ; that a suit against 
one who, in a mode contrary to that prescribed in the 

Regulations, does by force or violence, or an act of 
power, seize and possess any immoveable properf\’, 
may be heard within a period of sixty years; and 

that, therefore, the exception taken fell to the 

ground. 

The suit w^as afterwards transferred to the Civil 
Court of Zillah Delhi, 

The suit was not heard upon the merits, but 
only upon the point of limitation raised bv the De- 

fendant. 

On the gth of July^ i^ 49 » the case was brought up 
for final hearing before Mr. John Panton Gubbins, 

W'ho pronounced judgment in the follow ing terms :_ 

“ The particulars of the case are. that the Pergtin^ 
nah Badshapore Jharsa W'as long held in Jaghire by 
the late Brgthn Sumroo, whose chief possession lay 
around the town of Sirdhana, in the Meerut District, 
where she also resided at her death, w^hich happened 
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on the 27th of January, 1836: the whole Jaghire o{ 
the Begiini, both on this and on the other side of the 
Jumna river, was resumed by the British Government 
without any opposition on the part of the Begum s 
heirs, and incorporated with the Zillah Goorgaon, in 
which it now continues, as a portion of the British 
territories. Matters continued in this state till 
Dycc Sombre, who succeeded by Will to the bulk 
of her personal and private property, was found 
and declared a lunatic, and in August, 1848, the 
person appointed by the Lord Chancellor to manage 
the lunatic's estate, preferred this suit, in the 

Court of the Principal Sudder Ameen, which was 
afterwards transferred to the Civil Court of Zillah 
Delhi, on the ground that as the Pergunnah Bad- 
shapore Jharsa was held by a special tenure, an 
Altumgha Jaghire quite different from that of Bird- 
hana, the Government had acted illegally in resuming 
it in the same manner as the rest of the Jaghire of 
Sirdhana. At the very outset of the case the following 
question suggested itself to me, whether .under such 
circumstances the Lord Chancellor's order declaring 
Dyce Sombre a lunatic must of necessity be acted upon 
by the Indian Courts; this, I confess, appears to me to 
be very doubtful, but after carefully weighing the 
point, which I may observe is not noticed by the other 
party, 1 thought it best to admit the lunacy, and pro¬ 
ceeded first to examine the Defendants’ objection 
under the Regulation of Limitation, namely, that more 
that twelve years had elapsed from the date of re¬ 
sumption to the preferring of this suit ; to this the 
Plaintiff replied in his replication, iirst, that the pe¬ 
riod of twelve years had not even yet elapsed, if 
reckoned from the date on which he receiv’ed notice of 
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the resumption : secondly, that Dyce Sombre became 
a lunatic within the period of twelve years fixed by 
law, and was, therefore, iinabh^ to sue: and. thirdly, 
that as the Government had acquired possession bv 
violence, the Plaintiff became entitled to the benefit 
of the full term of sixty years allowed in such cases bv 
cl. I, sec. 3, Ben. Reg. II. of 1805, no one of which 
pleas were however advanced in the first instance, as 
the Plaintiff had not. to all appearance, anticipated 
the objection on the score of limitation, and it was 
only when pleaded by the Defendants in bar of the 
suit that the Plaintiff took it on his replication. In 
my opinion these pleas are not sufficient to enable me 
to examine and dispose of this case on its merits, it 
being clearly barred by the Regulation of Limitation. 
My reasons are as follow:—In the first place it ap¬ 
pears to me that the period of twelve years can only 
be reckoned from the actual date of resumption, the 
3otli of 'January, 1836, of which Dyce Sombre, from 
his peculiar relation with the Be<ifum, could not but 
have been Intomied, as the terms on which the 
Jaghire was generally supposed to be held, and its 
consequent liability to resumption on the Begum's 
death, were well known all over the I'pper Provinces. 
Besides, the ofiicers ol Government, inunediatelv on 
the resumption taking place, took charge ol the ad¬ 
ministration ol the estate in question. Secondiv, the 
IMainlilT has, neither in his plaint nor replication, 
brought forward any proof of violence on the part of 
Government, nor from the circumstaiues of the case 
can any such be presumed. It is evident that on the 
death of the Btguju, the Government, according to 
previous stipulation, resumed the Perounnah. In his 
plaint and replication the Plaintiff explains the term 
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‘ violence ' as denoting illegal and forcible disposses¬ 
sion. It ought to be known, however, that omission 
to fulfil any condition prescribed in the Regulations, 
while carrying out the instructions of the Government, 
is a different matter from ‘ violence,’ possession by 
which or in a fraudulent manner of anybody's land or 
property was alone intended by the law to be liable to 
(juestion during the larger period allowed for admission 
of suits. No act of the Government can be construed 
as falling under the head of violence anticipated by 
that Regulation. The assertion, moreover, on the part 
of the Committee of the estate, of ‘ violence,’ is directly 
opposed to the line of conduct pursued by Dyce Sombre 
himself, who, for the period of seven years from the 
date of resumption, while he had the management of 
his own affairs, never preferred any claim of this sort, 
which would scarcely have been the case had he really 
thought he possessed any such. As regards the 
question of lunacy, I can find no law whereby a Plain¬ 
tiff is entitled as a matter of course to indulgence on 

o 

that ground, even had it been applied for, which is 
not the case. The law on the contrary is clear: it 
makes no exception in favour of lunatics, and Dyce 
SoDibre himself had ample time before his lunacy, and 
so had his agent during five years from the time w hen 
he was appointed to the charge of the estate, to bring 
forward a claim to the Percrunnah within the period 
of tw elve years fixed by law' ; but neither of them did 
so. I, therefore, consider the plea of lunacy insuffi¬ 
cient to protect the Plaintiff^s claim from the opera¬ 
tion of the Law' of Limitations, and dismiss it ac¬ 
cordingly with costs.” 

The Plaintiff appealed to the Sadder Dewanny 

Ada'ivlut of the North-Western Provinces, 

% 
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The case was brought for hearing, before a full 
Bench of the Sudder Dc'tvanyiy Court at Agra, and on 
the 9th of December, 1850, that Court pronounced 
the following judgment “ To understand the prin¬ 
cipal plea of the Plaintiff, it is necessary to note the 
following dates : The Beguyn Sumroo died on the 
27th oi January, 1836. The Government authorities 
assumed management of the territory on the 30th 
oi January, 1836. Notice of the intentions of Govern¬ 
ment was received by the Plaintiff on the i8th of .d//- 
' gasf, 1836. The commencement of lunacy, as de¬ 
clared by the Commission, was on the 27th of October, 
1842. The Committee of the lunatic’s estate was 
appointed on the 8th of February, 1844. The present 
suit was instituted on the 17th of August, 1848. As 
more than twelve years had elapsed since the 30th 
of January, 1836. previous to the institution of the 
present suit, the claim was dismissed. The pleas 
in appeal are those which were brought forward in 
the Zillah Court. In regard to the first, namely, 
that the limitation began to run on the i8th of Au¬ 
gust, 1836, and not the 3*^*^h of January preceding, 
the Court are of opinion, that such plea cannot be 
sustained. The actual dispossession of the Plaintiff, 
and the assumption of management by the Commis¬ 
sioner of Delhi, are the acts which constituted the 
cause of action ; and it has ever been the practice of 
the Courts to hold that the proceeding of the officer 
of the Government by which an injury was actually 
inflicted, and not the sanction of that act by the Go¬ 
vernment, indicated the commencement of the period 
within which remedy might be sought in the civil 
Courts. This has been repeatedly ruled in the nume¬ 
rous suits which arose out of the late Settlement pro- 
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reedings, and is a point not open to discussion. In 
regard to the second plea, namely, that the Plaintiff 
is entitled to the benefit of cl. i, sec. 3, Bej?. Reg. 11 . 
of 1S05, the Court is of the same opinion, that it can¬ 
not be admitted. The allegations of the Plaintiff are 
set forth in a very vague manner, ^vhe^eas clause 2 of 
that section requires that the alleged violence shall 
be ‘ distinctly ’ pleaded, and subsequent decisions have 
enforced this provision of the law {Afussntnauf 0 m~ 
muf-o-Ziihra Begum v. Lootfoollah Khafiy Select Re¬ 
ports, volume vii., p. 399). Neither do the proceed¬ 
ings of the Government officers, however distinctly 
thev might have been pleaded, constitute, in the judg¬ 
ment of the Court, that ‘ violence, fraud, or unjust 
means ’ contemplated by the law ; the Government 
actpiired possession of the disputed Pergmmah as they 
acquired possession of the rest of the Territory, by a 
fair title, believed to have conveyed a right of pos¬ 
session and property (clause 1). It has been urged 
that evidence should have been taken of the fact of 
violence, but the Court hold such evidence to be 
superfluous : the facts themselves are not disputed, 
and it remains onlv for the Court to determine 
whether those facts bring the case within the meaning 
of the Regulation or not. In regard to the third plea, 
namelv, that the Plaintiff is entitled to a deduction 
from the twelve years of the period which elapsed be¬ 
tween the 27th of October, 1842, and the 8th of Fe¬ 
bruary, 1844, the Law of limitation does not con¬ 
tinue to run under all circumstances, as it does in 
Eugiaud. but may be suspended in its operation by a 
variety of causes, as has been urged on the part of the 
Plaintiff. It docs not. however, follow, that the whole 
period during which a cause of s\ispension has been 
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in optTation shall always bt* clocliK tccl Iruin llu- U\ i l\ 
years. The amount of iiululgence to In- granud to 
the party who has tailed lo bring his suit within llie 
time appointed depends upon the i ire umslaiu t ^ 
each case, and is not determinable by any general rule. 
T'he law (sec. i8, Reg. II. of 1803) upon this head 
is the same for the Upper as the Lower Pro\ iiua s, 
but the construction which has been pul upon that 
law by the Stidder Dcicann\ Courts is diltereni. I he 
practice of the civil Courts is conseciuently diiii rent 
also. The Plaintifl has referred to preia dents of 
the Presidency Court, and of the Agra Court, whicli 
are unquestionably in his favour; but. according lo 
the latest decisions in the North-Western Provinces 
those precedents are not agreeable lo law, and are, 
therefore, of no avail. 'I'he case in which this doctrine 
was first held is that of Kajah Chetpal Singh v. Shco 
Gholom Singhf decided by the Sadder Dc'ivanny Adira'^ 
lilt at Agra, on the 30th of August, 1848, an account 
of which is to be found in the printed decisions (r/j. 
The point there ruled was, that a minor (and this 
Court admit generally the analogy between minority 
and lunacy) must sue as soon as he can after coming 
of age, if the period allowed by law has elapsed dur¬ 
ing his minority ; and that opinion was founded on the 
words of the Regulation, which declares that Courts 
are prohibited from hearing civil suits, unless the 
Complainant shall prove that, ‘ either from minority or 
other good and sufficient cause, he was precluded 
from obtaining redress.’ If a Plaintiff, on attaining 
his majority after the lapse of the period, unneces¬ 
sarily delayed to bring his suit, he could not prove 
that he had been precluded from obtaining redress, 

(rf) 3 Dec. N, W. P. 306. 
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and accordingly the prohibition would remain in force. 
He could not be heard. The principle of the decision 
in Rajah Chetpal Singh v. Shco Ghoia??i Singh was 
again recognized and upheld by a lull Bench in the 
case ot kamtchut Singh v. Roon'ivur Snrrubdownn 
Singh, decided at Agra, on tlie 2nd of September, 

ibyo. it has, thereiore, become law in the North- 

Western Trovinces. In the case before the Court, the 

period which the Plaintiff claims to deduct is that 

which passed between the 27th of October, 1642, the 
date of the commencement of lunacy, and the 8th of 
P'ebriiary, 1844, the date of appointment of the Com¬ 
mittee of the estate ; and the plea is to be disposed of 
on the same principles as if minority had intervened. 
The case of Rajah Chetpal Singh v. Sheo Ghoiam Sing/i 
is directly in point. In both cases, disability occurred 
alter tlie time had begun to run ; in both, many years 
ol the legal term had yet to run when the disability 
ceased. 'I'he only question that could be raised was, 
whether there were any other circumstances peculiar 
to the condition of the Plaintiff, by w hich he was pre-^ 
eluded from bringing his suit before the expiration of 
the legal period, and this is not even asserted. The 
Court, therefore, dismiss the appeal, and confirm the 
decision of the Ziliah Judge, with costs.’’ 

The Plaintiff appealed from this judgment to Her 
Majesty in Council. 


The other suit was instituted on the i8th of Au¬ 
gust, 1848, by Dyce Sombre and Larkins, the Com¬ 
mittee of the lunatic's estate, against the Governnient, 
in the same Court, to recover the value of certain 
arms, guns, j^military stores, equipments and cattle, 
which it was alleged the Begum Sumroo had bequeathed 
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by her Will to Dyce Sombre^ and which had been 
taken possession of by the Government. The ques¬ 
tion of limitation in this suit, as raised by the pleadings, 
slightly difYered from the other case in this respect. 
The Begum Sumroo died on the 19th of January, 
1836, and at her death the Government took posses¬ 
sion, but, as contended by the PlaintitTs, not adversely, 
but only for safe custody until the claim of Dyce 
Sombre WAS investigated by the Government; that it 
was not until the 18th ofin that year, that he 
received intimation by a letter from the Government, 
dated the 13th of that month, which distinctly noti¬ 
fied to him the intention of the Government to ap¬ 
propriate to their own use the arms, &c. , as belonging 
to the Government, and not to the estate of the 
deceased Begum ; and it was insisted by the Plaintiffs 
that the cause ot action then took place, and that' 
Irom that period the limitation of twelve years pre¬ 
scribed by cl. 3, sec. 18, of Ben, Reg. If. of 1803' 
was to be calculated. In the view their Lordships 
.Took of the effect of the lunacy during the run¬ 
ning of the twelve years, this point was not decided 
by them, and, therefore, it is immaterial further to 
notice it. The same defence was pleaded by the Go¬ 
vernment to this suit, and tlie determination of the 

Courts in /W/V? was conlined to the question of limita¬ 
tion, the merits, as in the former suit, not having been 
entered into. 1 he Zillah Court at Delhi and the Sudder 
Dewanny Court at Agra held that the hearing of the 
suit was barred hy Ben. Reg. IT of 1803. Hence, this 
appeal, as in the former suit, to the Queen in Council. 

Before any steps were taken in the appeals or 
petition of appeal lodged, and on the ist of July, 
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1851, Dyce Sovibre died intestate, still continuing 
up to that time a lunatic. Special administration 
of the estate and effects of D\'ce Sombre was granted 
to Mary Anne Dyce Sombre, his widow. Larkins, the 
Committee of the lunatic’s estate, also died on the 
14th of September, 1856. 

In these circumstances a petition was presented to 
revive, in which it was submitted, that the Petitioners, 
Ann May Troup and Georgiana Solaroli, by reason of 
Dyce Sombre dying intestate, as his sisters and only 
coheiresses, were entitled to the Altnmgha as an in¬ 
heritable Jaghire \^.wA that the other Petitioner, Mrs. 
D yee Sombre, as such administratrix, was entitled to 
the mesne profits which accrued in respect of the 
Jaghire during the lifetime and up to the death of 
her husband ; and it was further submitted, that under 
the circumstances the appeal was abated, and that 
the Petitioners were entitled to have the same revived ; 
and the petition concluded by praying that the appeal 
might stand revived, and that the Petitioners might 
be allowed to come in and prosecute the appeal in the 
place of Larkins, as such Committee. Another peti¬ 
tion to revive and prosecute the appeal in the arms 
suit in the place of Dyce Sombre and Larkins, was also 
presented by Mrs. Dyce Sombre, as the administratrix 
and sole legal personal representative of her husband’s 
estate. 


17th 

185 


Mr. Leith, for the Petitioners, moved in both 
appeals to revive. 

By Orders in Council, it was directed that the ap- 

® Present : The Right Hon. Dr. Lushington, the Right Hon. 
1 '. Pemberton Leigh, the Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir John Patteson. 
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peals should be revived, and that leave be granted to 
the Appellants to prosecute the same. 

Mr. R. Palmer, Q. C., and Mr. Ayrton, for the 
Appellants, in the first appeal. 

The Attorney-General (Sir R. Betkeii), Mr. Leith, 

and Mr. W. M, Jervis, for the Appellant, in 
the second appeal. 

Mr. digram, Q. C., and Mr. IT. H. ^lelvill, for 
the East India Company, in both appeals. 

The arguments turned upon the following points:— 
As to the operation of the Ben. Reg. II. of 1803, 
sec. 18, cl. 3i 3.S a bar to the suits. Upon the facts 
admitted by the pleadings—First, the lunacy of Dyce 
Sombre, whether that fact brought the case within the 
exception contained in that Regulation as a “good 
and sufficient cause" to take it out of operation of the 
limitation of twelve years ; and, secondly, whether the 
period of limitation applicable to the case was tw(‘lve 
years, or the more extended period of sixty years pro¬ 
vided by Ben. Reg. II. of 1805, sec. 3, cl. 3. The 
authorities relied upon were—upon the construction 
ofAV//. Reg. II. of 1803, sec. 18, cl. 3, by the Courts 
in the ISiOrth-Western Provinces, in tlu- cases of Rajah 
Chetpal Singh v. Sheo Gho/am Singh (a), Ramtchul 
Singh V. Koonwur Surrubdowun Sin^h {h), and Dhur- 
nee Dhur\. Sookhee Chn 7 id [c), being contrary to the 
decisions of the Bengal Courts, upon that Regulation 
and upon the Ben. Regs, of 1793, sec. 14. II. of 1819, 
and XIV. of 1825, the cases Sheikh Imdad Alt v. 
Miissnmat-Kootby Begum {d), The Collector of Rung- 

(a) 3 Dec N. \V. P. 306 (h) - Oec. X. \V. P. 280. 

(c) II Dec. N. \V. I*. 280. (rf) 3 Moore’s Ind. App. Cases, 1. 


I 19 

1857- 

T ROUP 
and others 

7 '. 

The 

East India 
Company, 
and 

DyceSombre 

V. 

The 

East India 

CO.MPANY. 



120 


CASES IX THE PR^^' COUNCIL 



Tkouh 
And (jthers 


r. 

Thr 

East India 
COMPANV, 
and 

DvcESoMBKt: 

V. 

The 

East India 
Company. 


pore V. Cjiniadhur Choiodhrce (n). Ranee Bhoohun Maya 
V. Bhxrnh Inderiiarain Race (b), Bhyriih Indernarain 
Race V. Ranee Bhoohnn ^laxn Dihhea (r), Imnun Bushh 
Khan \. Naixah Dilaveur Juny (d), Syud Hussein Reza 
V. Amceroonissa (e), \vere referred to, and also by the 
Madras Courts, upon the Madras Regulation of Li¬ 
mitation II. of 1803. sec. 18, cl. II, \vhich followed the 
construction put by the Ben<ral Courts, Madras Civil 
Proc., pp. 236-7-8. As to the time occupied in ap¬ 
plying to the Government, Onia' Dial Singh v. Mussu- 
mat Tej Ranee (/), Rap Chand Sahu v. Jivan Lai 
Rav {g). So with respect to the operation of the 
English Statute of Limitalions, 21 yac. I. ch. 16. 
Sec. 2. Her Fdighness Ruckmahhoy v. Lulloobhoy Moi~ 

tichund {//), Douglas v. Forrest (/). 

That lat h(‘s would not be imputed by the English 
law to a lunatic, Burchers cose [k). Or to a lunatic, 
or an infant whose guardian had neglected to sue, 
Mocpherson “On Civil Procedure,'’ p. 70 (Edit. 1850). 
They also referred, by wav of analogy, to the Law of 
Scotland, where in cases of prescription, disability has 
been held to operate as a suspension, Erskine's “ Prin¬ 
ciples of the Law of Scotland, ” pp. 384-g, Burton's 
“ Manual of the Law of Scotland," p. 446. 

And, in the second suit, upon the question when the 
conversion took place, and the cause of action arose, 
the cases of Smith v. Young ( 1 ), Phillpott v. Kelley (w), 
Montague v. Lord Sand'ieich (n), were referred to. 

((7) 7 Bon. Sud, Dew. Rep. 443. S. D. A, Decis. Ben, 513. 

(t) 8. D. A. nec^s. Ben. 676. {d) i Ben. Sud. Dew. Rep. 190. 

(<•) 7 Ben. Slid. Dew. Rep, 124, 316. 

(/*) S. D. A. Decis. Ben. 378 (.^r) 5 Ben. Sud. Dew. Rep. 168. 

(//> 5 Moore’s Ind. .\pp. Cases, 234. 

(/) 4 Bin"h. 686. ( 4 -) Hobart’s Rep. 137. 

(/) I Camb. 441. (w) 3 Ad. & El. 106. 

(«) 7 Mod. 99. 
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Their Lordsliips’ judgment in both appeals was 
delivered by 

The Lord Justice Knight Bruce. 

The main question raised by riiese appeals is the 
true construction of a passage contained in the third 
clause^ of the eighteenth section of the Bengal Regu¬ 
lation II. of 1803, with reference to the undisputed 
facts, affecting or not affecting the suits brought by 
the appeals before us. I say the “ undisputed facts,” 
for the facts disputed are, in the view taken by their 
Lordshipsr not, for the present purpose, material. 

The clause is thus worded—[His Lordship here read 
the clause, ante, p. 105]. 

The appeals are against judgments of the Sudder 
Dewanny Court of Agra, affirming judgments of the 
Zillah Court of Delhi, which, in two civil suits in¬ 
stituted against the Respondents in the Court of the 
Principal Sudder Ameen at Delhi, and transferred after¬ 
wards to the Zillah Court of gave effect to so 

much of their defence in each case as, founded on the 
clause before referred to of the Regulation, was analo¬ 
gous to what in is called a plea of the Statute 

of Limitations. The residue of their defence, there¬ 
fore, did not—the merits did not—in either Court 
receive any determination. 

The suits were instituted in the year 1848; the 
original Plaintiffs having been Dyce Sombre, a person 
of mixed European and Asiatic descent, who had 
become insane some years before, and the Com¬ 
mittee of his estate, under a Commission of lunacy 
issued against him in England, where Dyce Sombre 
passed some portion of Ids life after the year 1836, 
the year in which tlie alleged causes of action in the 
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suits took place. Me was living when each of the 
judgments was pronounced, but died in the year 
1S51. and some lime after that event, the suits 
having Ix'cn commenced in respect of property, 
movcal-jle and immovc-able, in the North-Western 

Provinct's of India, which he, before his lunaev, and 
the Committ<‘e for him after the Commission, claimed 
against the Respondents, tlie proceedings were re¬ 
vived by the present iVppellants, the representatives 
respectively of the lunatic after his death, as to the 
lands and goods in litigation—an amount of property, 
tog( llu'r, of considerable extent and value; all which 
had been in the possession of a wealth}’ Bc<2^nvi called 
“ Smnroo, " w ho resided, and was, nominally at least, 
a kind of small Sovereign, at Sirdluuia in those Pro- 
vima s. and died there at an advanced age in the vear 
1836. 

Dyce Sombre seems to have stood towards her in 
the relation of an adopted son, or in an analogous 
position, and succeeded to the bulk, at least, of her 
riches: \\hich included, as he said and insisted, the 
lands and moveables in dispute, of which, indeed, or 
some at least of which, she appears to have, so far as 
was within her pou’er. made to him a donation, in her 
lifetime ; and he seems to have had them, or some 
part of them at least, in Ins possession, accordingly, 
before and at the time of her decease. Soon after 
that event, and in the same year, 1836, the Respon¬ 
dents claiming the property in controversy seized it— 
we do not say with violence, but seized it : asserting 
and acting upon their alleged right in the most prac¬ 
tical manner. They have never relinquished the pro¬ 
perty thus rightfully resumed (as the Respondents 
say), or, as the Appellants contend, wrongfully taken. 
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Dyce Sombre never submitted to this, except that 
he instituted no suit. Me objected, remonstrated, 
memorialized, represented himself as unjustlv treated ; 
but, whether wisely or otherwise, did not resort to a 
Court of Justice. It was the Committee of his estate, 
that, in the year 1848, did so, using both their names. 

_ Dyce Sombre 3.\. Sirdha>ia,\\^ he\\o\ o, when the 

Begum died ; he was then, we al^o believe-, upwards 
of twenty-one years of age; and (as fem e\,ry 
present purpose it must be taken) was, at that time, 

neither insane nor under any other disabilil) , a stale of 

things which must be deemed to have continued un¬ 
interruptedly for several years next after her death, 
except as to his residence. He probably remained at 
Sirdhana for some weeks at least next following her 
decease, and in Asia during the whole of the year 
1836, and part, at least, of the 3ear 1837. lie came 
to hurope about the end of the year 183.S, and never 
was again in the East Indies. ' The Commission of 
lunacy issued in the year 1843. 1 le was found muler 

it to have been a lunatic from some- time in the year 
1842. The Commission of lunacw was never snpe-r- 
seded, and we must, for the purpose of these appeals, 
consider it as clear and admitted, that from a time 
previous to the end of the y<-ar 1842, and thenceforth 

^ lie. Was ,'in insaiif jutsoii (f/). 

The acts of which tlic Miils coinplaiiu-tl. ucia- ilouf in 
the year ]Sj6. It was in that yt ar that liu- Kvspou- 
dents took possession of the dispute d propertv of 
each kind, wlin.h, allej^i'd by ifiosc procc*cdin<^s to be 
wrongful, was the groundwork of the suits. 

(a) Sec the case of •‘Piinbcp and'lhcKasi Indi;. romp.niv 
Dyce Sombie and others,” lo Moure’s I>. C. 232, upon the 

question of llie sanity of Uyeo ^^ombic’s mind at this pewod. 
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And, we assume that possession to have been taken 
and those acts to have been done before August, 1836, 
while it was in 1848, and not before, that the 

plaints were filed. The Respondents, on this ground, 
by their answers to the plaints, set up the 3rd clause 
of the 18th section of the Bengal Regulation II. of 
1803 (already mentioned), as barring the suits. They 
set up also other defences, valid or invalid, just or 
unjust, with which we are not at present concerned. 
1 he Zillah Judge, considering the limiting Regulation 
to apply to the cases, dismissed the plaints for that 
reason in the year 1849, and his opinion was affirmed 
on appeal in the year 1850, by the Sudden Dewanny 
Court at Agra. From which judgment, in each in¬ 
stance, the appeals now before us have been brought. 

The representatives of Dyce Sombre, being by re¬ 
vivor the present Appellants, allege with truth, that 
the acts of which the plaints complained, and for which 
they sought redress, having been done in the year 
1836, were, therefore, done less than eight years be¬ 
fore the time of issuing the Commission of lunacy, 
and less than seven years before the commencement 
of that state of insanity in which Dyce Sombre, as I 
have also said, was continually from some time in the 
year 1842 until his death. And the only question 
that we can, or at least need, now decide is, whether, 
in that condition of circumstances, the alleged bar is 
effectual ; whether indeed such a bar has taken place. 
Their Lordships think not. 

Tlie words of the clause of the Regulation upon 
whicli the controversy mainly or altogether turns, 
are, shall prove that, either from minority or other 
good and sufficient cause, he was precluded from 
obtaining redress ; ” words the last four of which are 
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especially remarkable, and which, of course, to be 
construed without reference to the context, seem to 
their Lordships of difficult interpretation, nor are 
they surprised that the meaning should have been 
viewed differently by different minds. 

But^^ we conceive, that “ other good and sufficient 
cause ” must include insanity (whether tliere has been 
a Commission of lunacy or Committee of the estate 
appointed, or any analogous measure, or not) ; and 
that the word “precluded," which must necessarily be 
understood as referring to some time or period, does 
not mean “ precluded " during the whole of the term 
of twelve years, or at its commencement, but means, 
in effect, “ precluded ” during any part of it. The 
conclusion at which we have arrived on the subject is 
rather, therefore, that reached by the Sudder Courts 
of Bengal in analogous cases, than that of the Zillah 
Court of Delhi and the Sadder Court of in thc 

present. Those two Courts, it is right to add, havin- 
acted, or intended to act, conforiuably to the spirit o”f 
former decisions of Courts wiihin the North-Western 
Provinces, in holding, as they did, on the hvpothesis 
of twelve years and more, from the time of the 
accruing of the cause of action, in each case, havin.r 
elapsed before either plaint was filed, and Dvee 
Sombre having been in the North-Western Provinces, 
and under no di.sability when such cau.se of action 
accrued, and for a considerable period afterwards, and 
having been a free man, of sound mind, until some 
time in the year 1842, and the Committee of his 
estate in the lunacy having been appointed to that 
office in the year 1844, that the question, under the 

Regulation, was substantially whether the lunatic and 

his estate (so to speak) had been guilty of negligence ; 
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and had not exliibited reasonable and due dilis^ence 
in proseciitincr the claims ; and the De//ii and Agra 
Judges, beincr of opinion that that question ought to 
be answered against Dyce Sombre and the Committee 
of his estate, decided accordinglv. Their Lordships are 
of opinion, with the Bengal Sudder Courts^ that the 
meaning and intention of the framers of the Regulation 
are shown by it to have been that, in computing the 
twelve years mentioned in it. there should not be reck¬ 
oned any time elapsing \\ hile the person, for the time 
being entitled to seek redress, was not free from dis¬ 
ability. Here, if we are right, the Appellants are cer¬ 
tainly clear of the Regulation, the time between the 
commencement of Dvee Sombre*s lunaev, in the year 
1842, and his death, being not to be counted against 
him. The suits having been instituted in the vear 
1848, were, therefore, in their Lordships' judgment, 
as effectually instituted as if they had been so in the 
year 1844; their Lordships considering themselves 
bound to give effect to the language of the Regula¬ 
tion as they interpret it : language very different 
from that of the English Statute law on such sub- 
iect. They deem it right to say, in addition, that 
had they, with the Courts at Delhi and Agra, con¬ 
sidered it to be properly, under the Regulation, a 
question of judicial discretion, whether in the circum¬ 
stances of the particular cases, or either of them, to 
hold the actions, or either of them, barred, their 
Lordships would have been disposed to think the 
Respondents wrong on that point also. 

Their Lordships do not consider it necessary to 
intimate an opinion as to any other point raised in 
the argument of either appeal, nor do they wish to 
be understood as suggesting, that if Dyce Sombre had 
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in the year 1S44 recovered from his insanity, and 
without any relapse or interruption continued a sane 
man from lliat time until his death, and lived, in fact, 
until some time in the year 1852. and Iiad in that 


year instituted against tlie Respondents suits such 


as 


those instituted in 184S, mutatis mutandis, and the 
suits of 184S had not cxistL-d, llie suits of 1S52 
would not have been elTeclually barred b\- the Regu¬ 
lation. As matters, however, are, their Lordships, 
on the grounds that have been slated, hold, that the 
judgments under appeal should he reversed, and, with 
that reversal, the whole matter remitted ; the Re¬ 
spondents paying the Indian costs so far as occa¬ 
sioned by the defence on the ground of lapse of time 
founded on the Regulation, and the cost of the ap¬ 
peals to Her Majesty, to whom their I.ordships will 
report accordingly. 
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Xn this case the appeal was brought from a decree 
of the Sadder Dcwanny Court at Madras^ by which 
the claim of the Plaintiff (the Appellant’s father), the 
then Zemindar of Karvefinagger, to resume a village 
named Veraraghavaparam, forming part of his Zemin~ 
dary, was dismissed, on the ground that the Respon¬ 
dents and their ancestors had been in uninterrupted 
possession of the village for fifty years, and that the 
Zemindar had failed to establish that the villacre was 

o 

® Present : The Right Hon. Dr. Lushington, the Right Hon. 
T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir Cresswell Cresswell. 


sumable. 

Lands held under an aniaram grant from a former Zemindar, at a 
fi.\-ed rent, resumed by the Zemindar in possession, for the purpose of 
full assessment of the lands, upon extinction of the services. 

The rules with regard to the admissibility of evidence are not to be 
observed with the s.ame strictness in proceedings in the native Courts in 
India .as in the Courts in England. 

Copy of a document coming out of a public office, and certified by the 
proper officer of that department as a copy of a copy deposited there, 
admitted as evidence. 
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held by the Respondents on Amaram^ or service tenure, 
so as to justify the resumption for assessment. 

The question was one of tenure and of the rioht 

to 

of resumption. The main issues between tin* parties 
being these :— 

First. What was the nature of the tenure under ^\'hich 
the Respondents held the village in question. The 
Appellant contended that it was held by the Respon¬ 
dents under a grant by his great-grandfather in favour 
of an ancestor of the Respondents on his joining the 
military adherents of the Zemindary, and that it was 
subsequently, down to the year 1840, granted to such 
of the members of the Respondents’ family as were 
employed in the service of the Zemindar for the time 
being, by way of remuneration for such services ; that 
in 1840, the Zemmdar dismissed his servants and re¬ 
sumed, among others, this village, it being from the 
nature of the tenure liable to be resumed at the will 
of the Zemindar, The case of the Respondents, on 
the contrary, was, that they and their ancestors had, 
since the year 1798. held the proprietary right of soil 
in the village as an Enam^ or gift in perpetuity, from 
the Appellant's ancestor; that they never paid rent 
for the same either in money or services, and, conse¬ 
quently, that the village was not liable to be resumed 
at the will of the Zemindar for the time being. 
Secondly ; assuming that the village was held by the 
Respondents only upon an Amaram tenure, they de¬ 
nied that the tenure was determined, and the village 
resumed by the Appellant’s father in the year 1840. 

The principal facts of the case, as they appeared 
from the pleadings, are sufficiently stated in their 
Lordships’ judgment. The documentary and oral 
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evidence bearing on the points at issue is also fully 
set forth therein. 

The appeal was argued by 

Mr. Rolt, Q. C., and Mr. Blaine^ for the Appel¬ 
lant : and 

Mr. R. Palmer, Q. C.. and Mr. Mackeson, for 
the Respondents. 

Upon the cptcstion of tenure in Madras, of lands 
held under an Amaram grant being vested in the Ze¬ 
mindar, and his right to resume them for the pur¬ 
pose* of assessment, Mad. Reg. XX\'. of 1802 was 
referred to. 

.\nd as to the* admissibility as evidence of a copy 
of a Kaifiynamah, out of the Collector's Office, 
Syud Abbas AH Khan v. Yadeem Rainy Reddy {a) 
was cited. 

Their Lordships, without calling for a reply, de¬ 
livered judgment bv 

The Right Hon. Dr. LrSHINGTON. 

C:onsidering that the decision in this case may 
affect a very considerable amount of property, besides 
that which is the proper subject of this suit; and 
seeing that the two Courts in India have pronounced 
conflicting judgments, we should, had we entertained 
any doul^t whatever as to the advice which we should 
tender to Her Majesty, have been anxious to have 
heard a reply, and to have taken time for considera¬ 
tion : but the case is, in our judgment, so clear, that 
only one result can possibly be come to, and. there- 


3 Moore’s Ind. .App. Cases, 156. 
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fore, we proceed at once to declare the opinion w <■ 
have formed upon the questions before us. 

The parties to this appeal are, the Zemindar one 
of the four western Zemindaries o( Area/, the original 
Plaintiff, and now .\ppellant ; and certaiii persons oc¬ 
cupying lands within the Zemindary, who were the 
Defendants, and are now the Respondents. 

The suit commenced in 1848, in the Zillah Court 
of Chittorc. The plaint stated that the Zemindai y 
was originally granted by the Raja/i of Arcoi to Ih’e 
ancestors of the Plaintiff; and that on the accession 
of the British Government, that grant was confirmed 
under certain conditions. It then sets forth that cer¬ 
tain grants were made to the ancestors of the Respon¬ 
dents, in the nature of <• Amaram " grants ; that these 
grants were resumable; and that, in the year 1841, 
the Plaintiff resumed those grants, and required the 
Respondents to pay the full assessment on their lands ; 
and it concluded by stating that the demand was for 

13,597, being the amount due on such assess¬ 
ment, including interest. 

1 he answer of the Respondents was to the following 
effect; that their ancestors rendered great services to 
the ancestors of the Plaintiff; that, in requital for 
these services, a grant was made to them of several 
Districts, then a jungle, amongst which lands was the 
village in question ; but they denied that they held it 
on condition of rendering any service, or that they 
rendered any; and alleged that they held it under a 
Siinud from the Appellant's ancestors. They then 
stated that this action ought not to have been brought 
far the recovery of the arrears, but ought to have been 
brought for the village itself. They did not deny that 
a yodi or quit-rent was paid for the villaire but 
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alleged that that Jodi was fixed, and permanent, and 
never was, or could lawfully he, increased. ^ hey 
distinctly denied the power of the 2 ^e?nindar to resume 
or alter the grant enjoyed by them. 

I he reply called upon the Court to ask for the do¬ 
cument under which the Respondents alleged they 
held the v illage, and referred to various facts and cir¬ 
cumstances as tending to establish the Appellant’s 
right, as set lorth in the plaint. I'here was a re¬ 
joinder on behall ol the Respondents, which was, as 
the otiier pleadings are, in great part, an argument 
on the evidence to be produced. 

It seemed prudent to the advisers of the Appellant 

to hie a supplemental plaint for the recovery of the 
village. 

1 he real question between the parties is; under 
the part ol the Respondents they say it was of Enam 

tenure. I he Appellant contends that it was an 
A mar am tenure. 

Before proceeding furllier. it may be expedient to 
consider the nature oi these tenures, and the inci¬ 
dents consequent thereon. 

1 here has been mucli controversy, in argument at 
least, as to tile meaning of these words, though we 
lind no such doubt in either the Ziiia/t or Sudder De- 
wanny Courts. We apprehend that the word “ Enam " 
originally meant a grant generally ; that such grants 
were oi various descriptions—as an Altumgha Enam, 
which meant a grant in perpetuity, not resumable by 
the Zemindar. that there were various other grants, 
as set lorth in the statement of Air. Stratton, here- 
alter referred to, as grants for religious or charitable 
purposes; and also two other descriptions of grants, 



ON APPKAL KKOM THE EAST INDIES. 




called ^^Afnaram;' and Kattubady," and that the 
latter grants were grants resumable. Probably, in 
process of time, when the word "Enam" alone was 
used, it meant a grant In perpetuity, not resumable. 
But there is not tiie least reason to suppose that 
when the term "Amaram " was applied, it did not 
mean a grant resumable at the pleasure of the Zemin¬ 
dar. We think that this explanation will, in very 
greal measure at least, be confirmed by the reference 
we shall presently make to the evidence in the cause. 
For instance, in the judgment of the Zillah Court, 
the Judge states that the Defendants contend that the 
grant was not a service Enam, evidently showing that 
Enam was a word to be ^ualilied according to its 
own conditions. 1 hat an Amaram grant was resum¬ 
able, is assumed tiiroughout the judgment. 

I'lie title of tlv- Appellani to the Zemindary is not 
a matter in dispute ; but we will refer to the docu¬ 
ments upon which that title is founded, in order to 

ascertain the powers which he was authorized to ex¬ 
ercise under that title. 

What were the powers of a Zemindar, of one of 
these Zemindaries, prior to the year 1802, it might' 
be dififcult to deline with perfect accuracy; but we 
may presume, as we think we are fairly entitled to 
do, and with no disadvantage to the Respondents, 
that they were at least commensurate with the powers 
stated to belong to a Zemindar in 1802. The most 
important documents on this subject are, lirst, a 
letter of Mr. Stratton, the Collector of the Northern 
division of Arcot, to the Hoard of Revenue, which is 
dated the 14th 01 July, 1801, put in evidence by the 
Rlaintiff; in the fourteenth paragraph of that letter, he 
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states that the Poligars, that is, the Zemindars^ are at 
liberty to resume the Ainaram Enaius, without as- 
signing any reasons to the respective occupants ; the 
word ^ Amaram' being used by him as an adjective. 
The next document, and a most important one it is, 
is dated the 24th of August, 1802, and is produced 
b\- the Respondents ; and it may be remarked, by the 
w ay, that it is verified as a true copy by Mr. Bour- 
dilion, the Collector. It is a letter from Lord Clive, 
then Governor of Madras, to the then Ze^nindar of 
this Zemindary. That document states that, from 
1792, the Zemindary was subjected exclusively to the 
British Government, that the established Peish Cush 
alone was paid, and that the Zemindary was free from 
all other charge except the military establishments ; 
it proceeds to relieve the Zemindar frotn all military 
services, and to fix a payment instead ; and this letter 
further states that a Siinnd, fixing the sum of star 
pagodas to be paid, is transmitted. In the seventh 
paragraph of this letter. Lord Clive refers to the re¬ 
venue which will revert to the Zemindar from the - 
Amaram Peons \ or, in other words, he points out 
that the military service on which such Amarams were 
held, being discontinued, the revenue would revert to 

the Zemindar. 1 he eleventh paragraph is to the same 
effect. 

The Sunud mentioned in that letter sets forth the 
facts already stated, provides for a transfer by a sale 
or gift, commits, the police to the Zemindar, re¬ 
quires engagements with the Ryots to be in writing, 

and confirms to the Zemindar in perpetuity the 
mindary. 

The next document is a letter from Mr. Stratton to 
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the Judge at Chittore, dated the 17th of January, 

1807, and in that letter he expresslv declares that 
Amaram grants were resumable. 

Now, without going further, the following facts ap- 
pear to be established ;— 

First. That the Appellant is the Zemindar of the 

Zemindary, with the authority, and under the oblicra- 
tion, already stated. ” 

Secondly. That the lands in ciuestion are within the 

^emtndarw 

w 

Thirdly. That the Respondents hold under a grant 
either in perpetuity or resumable. 

Fourthly. That Amaram grants are resumable at 
pleasure. 

It may not be necessary in this case to consider 

minutely upon whom the onus probandi is—under the 

circumstances stated-thrown: it is more convenient 

o look at the evidence in the case, and to see what 

the re.sult is, when all the facts proied in evidence 

are taken into consideration. We will proceed then 

to the Respondents' evidence as to their title to a 

grant m perpetuity, or what is called, in these pro- 
ceedings, an Enam grant. 

It must be recollected that in the defence of the 
Respondents, they state that they and their ancestors 
enjoyed this property under the Sunud granted by the 

Appellant s ancestors, and that they paid the prescribed 

oosums. ow, the only document upon which any 
reliance can be placed in support of this avowal, is a 
statement of the boundaries of the village Kaveriraj- 
Puram and is dated the 24th of Juiy, .798. It is 
difficult to say from whom this document comes, or 
o vvhom It IS addressed. The Zi/iab Court appre- 
hended it to be an order from the chief officer of the 
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then Zemindar to the Respondents’ ancestor. Now 
this document has neither the name of the grantor 
nor grantee, nor are there am words of grant in it, 
nor any c'onditions of an) kind : it is simply a state¬ 
ment of ct'rtain limits to certain villages, concluding 
with an order that they should be reclaimed through 
Vellore Varna Naidoo. 

Giving the utmost latitude of construction to this 
instrument, it appears to us wholh- impossible to con¬ 
tend that it is a grant of any description whatever, 
though it mav be a direction that the ancestors of the 
Respondents should be permitted to reclaim the lands 
in question. There is no other documentary evi¬ 
dence whatever to establish the Rt‘spondents’ title, 
and, therefore. \\r must pr» sume that this document 
is the S?/n/{d, or grant, upon \^hich the\- rely, as men¬ 
tioned in their answr^r to the plaint. 

The claim of the Respondents, therefore, is founded 
upon an existing grant, and the case is not, and ( an- 
not be, assimilated to a claim founded upon a long 
continuous possession, where the title-deed is alleged 
to have been lost, and, therefore, that its existence 
and contents might be presumed. There is no such 
averment in this case, neither is there any other docu- 

0 

mentary evidence whatever tending to prove any grant. 
We must now turn our attention to the documents 
brought forward by the Appellant. 

t 

In considering the further evidence produced, the 
document entitled to the greatest weight, provided it 
be clearly admissible in evidence, is a copy of a Kai- 
fiynamah. That document purports to be addressed 
to the East India Company, and to have been given 
by the third Defendant in this suit : it is dated the 
iQth of yuly, 1842, and is certified to be a true copy. 
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by y. D. Bourdillon, the Collector; and it is an ad¬ 
mitted fact that Mr. Bourdillon ^^as appointed Col¬ 
lector in 1848, about the time when this suit com¬ 
menced. Objections have been taken to llu^ admis¬ 
sibility of this document as evidence, and it has been 
contended to be a copy of a copy. With regard to 
the admissibility of evidence in the Native Courts in 
India^ we think that no strict rule can be prescribed. 
However highly we may value the rules of evidence 
as acknowledged and carried out in our own Courts, 
we cannot think that those rules could be applied 
with the same strictness to the reception ol evidence 
before the Native Courts In the East Indies, where it 
is perfectly manifest the practitioners and the Judges 
have not that intimate acquaintance with the principles 
which govern the reception of evidence in our own 1 ri- 
bunals ; we must look to their practice, we must look 
to the essential justice of the case, and not hastily 
reject any evidence, because it may not be accordant 
with our own practice. We must endeavour, as far 
as the materials will allow us, having received the 
evidence, to ascertain what weight ought properly 
to be ascribed to it, and, more especially, where we 
find that it has been the practice of the Court to re¬ 
ceive documentary evidence, without the strict proof 
which might here be considered necessary, we must 
not reject that evidence: indeed, the consequence of 
so doing would inevitably be, if the strict rule were 
adhered to, to reject the most important evidence, 
not only in this case, but almost in every other. 
Looking through the whole of these papers, we see 
that both on the side of the Appellant and Respon¬ 
dents, copies of documents coming out of a public 
office have been received upon the certificate that 

19 
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they were true copies, signed by the officer in the 

% 

charge of that department, and that whether pro¬ 
duced by the Plaintiff or the Defendants in the 

cause. 

We entertain no doubt, therefore, that this docu¬ 
ment must be received in evidence, but what weight 
is to be ascribed to it still remains to be considered ; 
all we know of it at present from the certificate of the 
Collector is. that it is a copy of a document remaining 
in his office, whether the copy of an original, or of 
the copy of an original, at present wow coytstaf. It 

has been contended on the part of the Respondents, 

that it is a document of no authority, being merely 
the copv of a copy ; but they have not in their plead¬ 
ing denied its authenticity, nor have they produced 
any evidence to prove that it is undeserving of credit, 
nor is it impeached in either of the judgments. Now, 
whether this Kaifiyuatnah was given by one of the 
Defendants or not, is a fact within his own knowledge. 
This document, however, is attempted to be im- 
j)eached through the medium of the evidence of one 
of the Appellant’s witnesses, and to that evidence we 
shall now dir(*ct our attention. That witness was 
Balacfurn nada Pillay, a Sampratfee, or accountant 
under the Zetyiiyidar, and he was cross-examined on 
behalf of the present Respondents, and the com¬ 
mencement of that cross-examination relates to cer¬ 
tain Suniids. After that cross-examination, he is 
questioned as to this Kaifiyyiaynah. He states the 
contents of that Kaifiyyiayitah, that it was given to 
the Seristadar, and forwarded by him to the Col¬ 
lector. and that he has a copv of it. He is asked 
when he got the copy. He says it is in a book 
which was returned to the Zemindat' bv the Collector, 



ON APPEAL PROM THE EASl* INDIES. 



and he says he has brought that hook. He savs the 
copies of the Su/n/ds were taken when the Defendant 
gave the Kypheyut, and were there in tlie hook, and 
that no copies were kept in the Collector's oiTuc. 
either of the Sumtds or other vouchers. He is asked 
whether the copies of the Kypheyut and Sitnuds 
entered in the book bear the signatures of the Sc- 
ristadar or of one of the Defendants ; and he savs. 
“ No.” He is asked whether the\- bear the sigriiature of 
the Collector to prove that the book was retunud 
from the Collector’s office. He savs thev do not. 

Now, it is perfectly manifest, upon consideration of 
this evidence, that it in no degree whatever j)ro\es 
that the document, called a Kaijiynamah, was the 
copy inquired of by the question ; but, on the con¬ 
trary. that the questions put to this witness related to 
the book by him produced, and the copies therein 
contained, and not to that document : and this is 
more especially evinced by his deposing, that the 
copies of which he was speaking did not bear the 
signature of the Collector; whereas upon the face of 
this document, it does bear that signature. 

This evidence, however, is of importance, and great 
importance too, to show that the original Kypheyut 
was deposited in the Collector's office, and that this 
document is a copy of that original. The witness 
swears that the original was forwarded to the Collector. 

We entertain no doubt whatever that this document 
is entitled to be received as evidence in this case, and 
we proceed to consider its contents, and the inferences 
to be drawn from them. 

It is not denied that this Kaifiynamah was given by 
one of the Respondents, and he describes himself as 
an Amardar. This Kaifiynamah states the history of 
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the family and of the grants made to them, and it 
especially refers in the third paragraph to a Siiiiini 
dated the 31st of 'July, 1798, to a grant under Amaram 
tenure, statintj it to be Doomballa. or rent-free Kan- 

O ' 

iUghy ; and in the sixth paragraph, which more espe¬ 
cially relates to this property, the grant is stated of 
tills village to be under Amaram tenure, with a Jodi 
of fifty star pagodas, under a Sunnd, dated the ist of 
April, i8i<S. The eleventh paragraph refers to a Sanud^ 
dated the 13th of July, 1835, relating to another grant 
of this village. 

fhis is a verv brief summarv of the contents of 

this document. It is a possible case, looking at the 

extensive powers with which the Zemindar is invested, 

that the grant being originally “ Amaram," and resum- 

able, might, when the military service was dispensed 

with, and circumstances had changed, been con\ erted 

into a perpetual grant upon a fixed payment. Had 

this been the tase, it ought to have been distinctly 

pleaded, and the grants themselves, if produced, 

would have shown whether such defence could be 
suji])orted. 

Now, bearing in mind that this is a document com- 

g 

forth of Sunuiis under which they hold tlie village, 
and claiming in 1842, rights in respect thereof, we 
necessarily ask why the Respondents have not pro¬ 
duced those documents ? In every view of the case it 
was incumbent upon them so to do : first, as tenants of 
the Zemindar, holding property under him : secondly, 
as being in possession of the titles upon which they 
held their property, and on which in this document 
thev found their claims. 

In the argument which was addressed to us from 


ing from the Respondents themselves, and settin 
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the bar, we have not been able-to discover anv reason 
whatever why this obligation has not been fulfilled. 
Much time has been occupied in endeavouring to prove 
that the copies of these Sunuds produced by the Ap¬ 
pellant ought not to be received in evidence ; wliereas 
it had been much more benehcially employed in show¬ 
ing, if it had been practicable, why the Respondents 
had not produced in evidence the very documents 
which they vouched as their titles. 

As to the parol evidence of the Respondents, it is 
clearly entitled to no weight whatever ; indeed, it is 
wholly inadmissible. How can we receive parol evi¬ 
dence of the contents of documents from those who 
have the custody of those very documents? We need 
not add that such parol evidence is in direct contra¬ 
diction of the Respondents' own statement in the 
Ka ijiynamah . 

Now, if the case rested here, to what conclusion 
must we necessarily come ? Why, that the Respon¬ 
dents held under Amaram tenure: and if they held 
under Amaram tenure, it is equally clear that such 
grants were resumable at pleasure : if this be not 
the true construction to be put upon their own re¬ 
presentation, it is the fault of the Respondents them¬ 
selves that they did not produce those very docu¬ 
ments, which, upon a perusal of their contents, would 
have set the question entirely at rest. 

Such being the necessary inference to be drawn 
from the case, so far as we have considered it. we 
deem it wholly unnecessary to enter into an investiga¬ 
tion of the subsidiary evidence, not that we mean 
thereby to say that any part thereof ought to be re¬ 
jected, but that it.is not necessary to take it into our 
consideration. 


185s, 

U.NIDE 

R.\jaha Raje 
Bomm \rauze 
Bahadur 

% i 

4 • 

Pem.m ASAM V 
Vexkatadry 
Naidoo. 



142 


CASES IN IHE FKIVV COUNCIL 


1858. 

Unide 

Raj \ h a Raje 
Bom makauze 
Bahadur 

V. 

Pemmasa m V 
VE^^KA rADRV 

Naiuoo. 


We shall not, therefore, expend time in considering 
the admissibility or weight of the copies of the 
produced, nor of the Jnmabundy accounts, or the 
muster-rolls, and much less is it necessary to look to 
the parol evidence of the Appellant. We have the 
admission of the Respondents themselves that they 
hold under Amaram grants, which, in the absence of 
all evidence to the contrary, are resumable grants ; 
the grants, or Sunudsy themselves are their own 
proper evidence to clear up any difficulty ; and those 
they have not produced. We have no hesitation, 
therefore, in coming to the conclusion, that the Re¬ 
spondents held under grants which were resumable 
at the pleasure of the Zemindar. 

The question of resumption remains to be disposed 
of. The contest in this case is, whether what is 
called an “ attachment " took place or not ; the precise 
meaning of this word “ attachment ” is not explained. 
We apprehend the fact to be, that so long as the 
lands remain in the actual possession of the Respon¬ 
dents, upon payment of a certain AVa/, and the 
rendering certain services, the Zemindar^ though en¬ 
titled to resume, was of course bound to give notice, 
and that in some public form. I he resumption con¬ 
sists in putting an end to the grant under which the 
Respondents held, remitting the services, and re¬ 
quiring them to pay the full assessment. It does not 
appear that an absolute dispossession was either at¬ 
tempted or intended, though means were taken to 
prevent the Respondents reaping the crops. 

In the account for 1S31, there is an entry of a 
Jodi paid by the Respondent, Pemmasamy Venkatadry 
Naidooy of fifty pagodas, and increased thirty pagodas. 
In the accounts for 1841, there is no entiy- of pay- 
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ment of at all. This is the year in which it is 
alleged the resumption took place. In this account 
is found a statement that the village having been 
taken under attachment, certain accounts were not 
furnished. Now, this entry is strong evidence to 
show that an attachment did take place in 1841. We 
see not the least reason to suppose that this document 
is not genuine and trustworthy, nor the slightest cause 
to suspect that such an entry as this could be forged 
for the purposes of this suit. W'hether it be the at¬ 
tachment of the Zemindar, or of the Sircar, is not so 
certain. 

There is a document relative to this question on 
which the Respondents have greatly relied, and 

which, therefore, it may be desirable to notice. It 
is an extract from the proceeding of the Session 
Court of C/nV/iJre, dated the 19th of July, 1849, and 
produced by the Respondents, though erroneously 
classed with the Appellant’s evidence. It appears 
trom that document, that certain Enamdars of the 
village in question had been fined by the Magistrate 
for a riot ; one of them is a Respondent in this case ; 
the alleged riot was in September, 1848, the charge 
being that the Respondents molested the Appellant’s 
servants when they went to take the account of the 
lands. The Head Assistant Magistrate was of opinion 
that the Zemindar was justified in pursuing this course 
under an order of the Collector, and fined the tenants, 
and the Magistrate confirmed this order. The case 
appears to have been appealed to the Session Court, 
and that Court was of opinion that the order of the 
Collector was simply to attach the property of Ryots, 
or others in arrear, as prescribed by the Regulation. 
The Court thought the Zemindar was tlie first tres- 
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passer, that there had been no regular attachment of 
the village, and set aside the fine. The importance of 
this document is the denial of an attachment ; but 
he it remembered that the plaint was filed on the 21st 
of October following. 

It is remarkable that the Judge of the Sessions 
Court was Mr. Lovell, and that this same gentleman 
was. in 1850. tlie Judge of the civil Court of the 
Zillah of Chitfore : that he had to decide upon this 
\ ery ({uestion, attachment or no ■ attachment, that 
being the first issue before him. He held that the 
attachment was pro^ed. and he relies upon the evi¬ 
dence, documentarv and parol, therein cited. The 
first document is an order in writing from the Ze- 

I 

inindar to the Amildar to resume the lands. This 
order is dated the Qth of 'Jinie, 1840. and is proved 
by the eighth witness. This document proves the 
intention of the Zemindar to resume. 

The parol evidence is to the following effect :— 
The third witness for the Plaintiff, yatHparum Tiru- 
patirauze, deposes to the fact of the village being 
sequestered about 1842. and from a subsequent ques¬ 
tion it is apparent that the sequestration and attach¬ 
ment mean the same thing. This witness was present 
when the Zemindar ordered the resumption of the 
village, though not at the actual resumption. It is 
proper to observe that prior to the resumption of these 
grants, various services fully set forth were remitted 
to the Respondents. The fourth witness , Ratnava, 
saw the order of resumption written, though not pre¬ 
sent at the resumption. Many witnesses depose that 
fron> the time of the resumption the personal services 
ceased. Amongst other duties were those of attacking 
tigers. The eighth witness, Balaguriinada Pillay, gives 
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very important testimony: but after the decision we 
have already come to as to the description of the tenure 
under which the Respondents held the village, it is 
not necessary to refer to that evidence save as it hears 
on the question of resumption or attachment. This 
witness gives a detail of the various Sunuds under 
which this village was held from 1798 ; but wt' nec'd 
not travel through this evidence. It appears that in 
1831, when the village was under the management of 
the Court of Wards, the former Jodi of 50 pagodas was 
raised to 80 pagodas ; that the Respondents, or their 
ancestors, continued to hold the village on service te¬ 
nure, at a Jodi of 80 pagodas, till the 13th of May, 
1840, when, according to the evidence of this witness, 
a resumption took place, and has ever since contiiuu*d. 
He annexes an account showing what is demanded. 
One of the Respondents was from 1839-40, Monie^ar 
of the village till 1846-7, arid it was his duty to 
collect the revenue. Part of the time, namely, in 
1842, the Zemindayy was under Sircar attachment. 
In 1845-6, in consequence of the alleged resumption, 
demand of the arrears was made from the Respondents. 
In answer to the 79th question, he slates that he was not 
present at the resumption ; that the village has been in 
the Respondents’ possession since Kcelaka {'January) ; 
and prior to that year in that of the Zemindar. 

Several of the witnesses speak in general terms to 
the resumption of the village. The thirteenth witness, 

4 

Shashirekha Pcroomal, a Monieyar, proclaimed the 
resumption, and carried out the order. The depo¬ 
sition of the fourteenth witness. Verasami Pillaw 
explains the whole transaction in answer to the 
fourteenth question. The village was attached, and 
the Respondents directed to collect the revenue ac- 
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to tllo rules observable when a villacre is 

O 

under altachnient. and this accounts for the Respon¬ 
dents rfinaininj^ in possession. I he se^'(‘nteenth wit¬ 
ness. Sfrcciicz'ifssit'iiotir, saw the attachment publishetl. 
A h'tter from llu' .\cting Collector, dated the 24th of 
Juin , i''^4^v tends to establish the truth of these state¬ 
ments : tor it proves that in 1843, a representation 
was made to the Collector by the officers of the Ze^ 
nt/ndar, that though tlie former Jodi was paid, the 
remainder, that is. the assessment, was withheld. 

'I'he only contradiction to this is. that the two first 
of the Respondents’ witnesses sav thev never saw the 
village n-sumed. 'I'he third witness knew nothing 
about it, iu)r dot's the fourth. 

I hen what is the result ol our examination into 
this question of resumption or attachment ? We 
do not find in any of these papers, that the law has 
prescribed any particular form in which such resump¬ 
tion shall take place; nor, it there was such a form 
prescribed by law. that it has in any specified par¬ 
ticular not been complied with. (Of course justice 
requires that a resumption should take place with 
due publicity and upon reasonable notice. We have 
abundance ol e\idence that a formal instrument of 
resumption was executed by the Zemindar, that such 
resumption was publicly proclaimed, that the Respon¬ 
dents were allowed to retain possession, but rt'tjuired 
to pay the full assessment : but. when they were in 
delault. complaint was made to the Collector that 
llie Zemindar took forcible measures, perhaps erro¬ 
neously. to obtain his claim. All the accounts cor¬ 
respond with the evidence of the witnesses ; and 
against this, is only the isolated fact, that Mr. Lovell, 
upon one occasion, with im^ierfect information (for 
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the case was one of a riot), thought that no regular 
attachment had issued—an opinion which he alteud 
when the case came regularly belore him, and he was 
supplied with that evidence whicli belore had bei.n 
deficient. It is true that the Collector, when the 
Zemindar complained that he could not pay the 

pice ctish by reason that the Respondents withheld 
their payments, expressed an opinion that the graiUs 

could not be resumed, and that an alttmpt to do so 

would lead to litigation; but this was merelv the 

opinion of the Collector, manifestly ignorant of the 

true state of the case. 

In the judgment pronounced by the Sudder Dc- 
yjanny Court, they say that the probability is, that 
the attachment never actually took place, although 
no doubt there was an attempt made to clkcl it. 

.\t all events, they say the village appears never to 
have been taken out of the possession of the Re¬ 
spondents ; we cannot think that tins reasoning 

ought to prevail against the evidence in the case. 

The Respondents, if left in possession at all, were in 
possession as the servants of the Zemindar, and on 
condition of collecting the revenue. 

The short history of the case is this :—The Respon¬ 
dents were grantees under resumable grants ; that those 
grants were resumed by the Zemindar ; and they re¬ 
mained in possession without payment ol that assess¬ 
ment which thev were law fullv bound to dischart’-e. and 
for such arrears ol assessment this suit is brought. 
We are of opinion, that the decree of the Zillah Court 
of Chittore was well founded in all respects, and, there¬ 
fore, we must humbly advise Her Majestv to reverse the 
decree of the Sudder De'ioanny Adau'Int, and with costs. 
The decree ol the Zillah Cou rt will be affirmed. 
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Bcnwakee Lal ... Appella 7 ity 

AND 

Maharajah H 

and otliers 

On appeal from the Sadder Dcu'anny Adaudut at 

Calcutta. 


ETNARAIN SiNG 


Respondents. 


20th & 22nd 
Feb., 

1858. 

A letter in 
the nattire of 
a guarantee, 
wholly in the 
handwriting 
of A., written 
upon stamped 
paper, sealed, 
but not signed 
or attested by 
witnesses, or 
registered, to 
B., a co-plain- 
tiff with A., 
undertaking 
to indemnify 
a. from costs, 
if he would 
join as a co- 
Appellant 
with A. in an 
appeal to 
England, 
established, 
and held to 


was an action brought by the Respondents, 
the heirs of Maharajah Mitterjeet Sinir, to recover from 
the Appellant and others, their respective shares of the 
costs of an appeal to England realized from Alaha- 
rajah Hetnanihi Sing, in execution of the decree of 
the Rrivv Council. I'he appeal was confined to the 
claim against the Appellant for his share of the costs. 

The question in the case depended on the single 
issue raised : whether a document dated the 15th of 
.1/^7 1', 1H32. produced and alleged by the Appellant to 
have been written by Maharajah Mitterjeet Sing, the 
deceased father of the Respondents, was a genuine 
instrument. 

■ In the year 1817, Maharajah Mitterjeet Sing dind 

^ Present ; 1 he Right Hon. Ur. Luslunglon, the Right Hon. 
T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir Cresswell Cresswell. 


operate as a 

release in an action brought by A.'s heirs against B. to recover his pro 
rata share of the costs of the appeal. 

The latitude with which documentary evidence is received in the 
Native Courts in India observed upon, and such practice condemned, as 
involving unnecessary costs, the administration of justice requiring that 
the admission of documents should be strictly conducted with reference 
to the principles regulating the admission of evidence. 
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two others, named Meer Abdoollah and Gokhiil Dass, 
purchased al an auciion sale Taiook Bclkhurahy in 
shares: Maharajah Mittcrjeet Sin^ had an 8 anna 
share, and Ihe other two 4 anna shares each. This 
sale was afterwards reversed in a suit instituted lor 


that purpose by the Ranee, widow of Rajah Juswnnt 
Sing, the former owner. Pending this suit the now 
Appellant purchased the 4 anna share of Gokhul 
Dass in the Taiook, and with the object of asserting 
his title to maintain the sale, he intervened in the 


appeal then pending to the Sudder Dewanny Adaix.'lut% 
That appeal was unsuccessful, and thereupon a further 
appeal was carried to England, but with the like result; 
and by an Order of Her Majesty in Council, dated the 
nth of August, 1842, the then Appellants, Maharajah 
Mitterjeet Sing, Meer Abdoollah, and BiDrioaree Lai, 
were ordered to pay the costs of such appeal {a). The 
Maharajah not havii\g taken the necessary steps to 
bring the appeal to a hearing, the East India Company 
prosecuted the same under the provisions of the Sta¬ 
tute, 3rd ik. 4th Will. i\ secs. 22 & 23. The costs 
of the appeal were ascertained by a proceeding of the 
Sudder Dewanny Adawlut at Calcutta, dated the 30th 
of March, 1843, at the sum of Rs. 70,926. 9. 6., and 
the necessary papers were transmitted to the Zillah 
Court of Bekar, with directions to realize this amount 
from the then Appellants in the appeal to England, or 
their heirs. The Zillah Court, on the 29th of July, 
1843, passed an order directing the payment of such 
costs by the then Appellants in proportion to their 
shares. 


(rf) Sec case reported, “ Maharajah Mitterjeet bing r. I'he Heirs 
of the Ranee, widow o) Kajali Juswiinl Sing.*' 3 .Moore's Ind. .-\pp. 
Cases, 42. S. C. 5 Hen. Sud. Dew. Rep. 192. 


1S58. 

Bunwaree 

Lal 


V. 

Maharajah 

Hetnarain 

Sing. 




CASEb i*\ I HE IM< 1 VY COUNCIL 


1858. 



Bunwakee 

Lal 

7 ’. 


Maharajah 

HeTN ARAIN 

Sing. 


Maharajah Mitterjeet Stag had died pending the ap¬ 
peal to England^ and his 8 antia share of liability \vas 
represented by the Respondents, Maharajah Hctnarain 
Sing and Modnarain Singy two of his sons, in the 
proportion ot g annas to the former and 7 to the 
latter; so that in this state of things one-half of the 
costs was payable by them in those proportions, and 
the remaininji half bv Mecr Abdoollah and Bnnwdree 
Laiy the present Appellant, in equal moieties. For the 
purpose of compelling the payment of the costs, the pro¬ 
perties of the various parties were put under attach-^ 
ment, and a sale of Maharajah Hctnarain Sing's having 
been directed, he paid into Court Ks. 43,9*0. 15. 11., 
on account of the costs ordered to h(‘ realized. As 
his nine-sixteenths of the moiety payable b}- him and 
his brother onl\' amouiUetl to Rs. 20,588. 10. 5., he 

l ontended that he had paid in excess Rs. 23,322. 5.’ 3. ; 
and he accordingly, on the 27th of August y *847, 
instituted the suit now under appeal in the Zillah 
Court of Bchar, to recover this excess, with interest, 
from the present Appellant and the other co-sharers 
in the appeal, in proportion to their respective shares. 
These shares having been ascertained and liquidated, 
there was no question in this appeal in respect of 
them. 

Bunu^aree Lal by his answer admitted that he was 
a purchaser from Gokhul Dass of the 4 ayina share, 
and that he had appealed on his own account to the 
Sadder Dewanny Court ; but he set up as a defence 
that he only became a party to the appeal to England 
at the request of the deceased Maharajah, and that 
the latter had, in order to induce him so to do, on 
the 15th of May, 1832, with his own hand written 
him a letter in lieu of an Ikrarnamah, requesting him 
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to join in the petition of appeal to Rngland, <ingaging 
that if, on the appeal, an adverse decision should 
be passed, the Maharajah would pay llu* costs of the 
Appellant. 

The oenuineness ot this instrument havino" been 
denied in tin.' replication, the Appellant produced 
the alleged document, and put it in evidence. It 
was in these terms: Mahadeo /?///*/. of good 
caste, having returned from you, stated that you are 
not wdhng to become a co-sharer in the appeal to 
Eagland, in the case of Talook Belkhurah, on the 
ground ol your having had nothing to do with the 
auction-purchase. Phis is a great impediment, be¬ 
cause by an appeal not being preferred for the whole 
Talook, there will be a defect in the appeal. Pnder 
these circumstances it is incumbent on you. hoping 
in the blessing of God, you will conjoin in the petU 
tion of appeal to England. If (God forbid) in the 
appeal to England an adverse decision be passed, I 
wdl, without any objection, pay the costs charged to 
you from my own lunds; for the present I accord¬ 
ingly also get Rajah Khan Behadoor Khan, Behadoor, 
to execute a Zavtinee (security bond) for costs of the 
appeal for your satisfaction. I have written this 
letter with my own hands for your greater satis¬ 
faction. You will retain it as a document. The 
15th of the month of 1832 A.D., corresponding 

w'ith the 1st of the month of 'Jvtc, 1239 Fiislce." 

This document was proved to be in the deceased 

own handw riting, but it was neither at¬ 
tested by subscribing witnesses nor registered. It 
was written upon a stamp of Ks. 8, w hich was alleged 
to liave been done at the instance of the Maharajah 
himself. Eight witnesses were examined; three of 
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them, named IVafh Biil'sh. Kcdarec Shi^h. and Dial 
Sin(rh, spoke to the fact of the wnfm^hythcMa/ia- 
and the seal : and of other persons bein,? pre¬ 
sent when It was written, bnt who were not called to 
prove that fact; and of T.ain Mahadeo Dutt, bein^ 
son of the Dcivan of the Maharajah. Besides them 
there was no direct evidence upon this head : for al- 
thoncrh copies of depositions of other witnesses in a 
former matter to which the Pespondents were not 
parties, and which were in no way admissible in evi¬ 
dence against them, were filed, the latter were not 
produced for examination in this suit. The other 
witnesses spoke to their belief as to the handwriting 
and seal of the Maharaiah ; but although it was al¬ 
leged upon the Appellant’s evidence that the Mnha~ 
rajah wrote several letters about the same time, and 
in reference to the same matter, no document was 
produced except the one relied upon. The Appellant 
also put in evidence a great many documents, con¬ 
sisting of copies of decrees in other suits, and copies 
of depositions of witnesses examined therein, and of 
proceedings in the Foindarry Courts relating to the 
parties but not affecting the ciuestion at issue. 

On the 2ist of May. 1840. the Principal Sadder 
A?neefi pronovmced iudgment in favour of the Appel¬ 
lant, establishing the validity of the letter or in¬ 
strument of guarantee, and exonerating him there¬ 
under from pavment of the portion of the costs of 
the appeal to EnMaad -. but upon appeal to the Sadder 
Dewannv Ada'ivlaf at Calcaffa. this judgment was, 
on the 19th of August, 18^1. reversed hy S<\t Roherf 
Barlow and Mr. John Robert Colvin, two Judges of 
that Court. Mr. Ahercromhie Did', the other Judge, 
dissenting. The material portion of this decree was 
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as follows :—“ Is it in any way probable that a deed 
of such importance, if intended to be used as a 
public instrument, should have at its execution been 
unattested by subscribing witnesses, and remained 
unregistered by the Maharajah^ or at least by the 
Defendant, Bunwaree Lai, whose exemption from 
all responsibility in a heavy appeal to England would 
have been thus publicly recorded and secured ? If 
again it is to be looked upon in the light of a pri¬ 
vate and friendlv communication to the Delendant. 


in order to satisfy him that he was to be held irre¬ 
sponsible by the Maharajah for the results of the 
appeal to England, what was the use of a stamp, and 
by whom was the nceessity of a stamp suggested ? 
All that we learn from the Defendant’s witnesses is, 
that MahadeO'Duit, the Maharajah's Deccan, produced 
stamp paper for the intended letter. Now, it cannot 
be supposed that the Dewan would, as a safeguard to 
be used against his own master, and in anticipation of 
ulterior proceedings, prescribe the necessity of a stamp 
in order only to prepare the document for admission 
to Court, should occasion require it, on behalf of the 
adverse party. Again, it is hardly necessary to advert 
to the well-known fact, that men of the rank which 
Maharajah \\G\d, diVti woi in the habit of writ¬ 
ing such letters of business in their own hand, it is 
alleged by the Defendant’s witnesses that they had 
received themselves many letters of business from the 
Maharajah, yet not one have they produced, though 
said by one witness, A'ath Buksh, to be at hand. 1 he 
same witness also deposes that he himself despatched 
two or three letters from the Maharajah on this ver\ 
•business to Burnvaree Lai : not one of these letters 
have been laid before the Court. In short, nothing is 
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produced but the one deed, or letter, by ^^hicll the De¬ 
fendant desires to evade his responsibility. The ^^Tit^ng 
ot the paper must be noticed as remarkably ( lear and 
firm, and very unlike that of a person far advanced in 
years, as it is notorious that Maharajah Mitterjeet 
Siiiif was in the year 1832. The deed, as now before 
us. is in a most suspicious state. It bears on the face 
of it the manifest proof of having been cut or punched 
in a uniform manner by some sharp instrument, a cir¬ 
cumstance not noticed by the Principal Sudcier Avteen \ 
but as our decision will be irrespective of the con¬ 
dition of the deed, and would be the same if the paper 
liad been in no way tampered with, we do not dwell 
further on this point. \\> think that the direct evi¬ 
dence to the execution of the deed is verv unsatis- 
factor) , and that all the presumptions of the case are 
strongly against its genuineness ; w c, therefore, re¬ 
verse the decision of the Principal Sudder Anieca 
and the Appellant was ordered to pay the Respon¬ 
dent. Maharajah Hcfuaraht Sino, one-fourth of the 
whole sum realized for tht- costs. 

Against tins decree, Bunu'arre Lai brought the 
present appeal. 


Mr. R. Palmer, Q. C., and Mr. Leith, for the 
Appellant : and 

Mr. Wigram, Q. C., and Mr. W. Field, for the 
Respondents. 

'I'he argument was exclusively confined to the credi- 

e evidence of the w itnesses speaking to the 
genuineness of the document of the 15th of May^ 
[832, and to the fact whether it was written bv Maha-^ 
rajah Mitterjeet Sing. In support of the position that 
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the onus prohandi was upon the Appellant to establish 
such fact, the case of Baboo Kasi Persad Narain v. 
Mussumat Kawalbasi Kooer (^z) was relied upon. 

Their Lordships, without calling for a reply, de¬ 
livered judgment by 
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The Right Hon. Dr. Lushington. 


The sole question in this case is, whether the Ap¬ 
pellant has produced adequate proof that a document 
upon which he relies, is a true and genuine instru¬ 
ment. It is not denied on the part of the Respon¬ 
dents that if that document be genuine, the effect of 
it will be to exonerate the Appellant from the demand 
made against him, nor is it said on the part of the 
Appellant that he would not be liable, if not protected 
by the document in question. 

It has, we think, been truly urged on behalf of the 
Respondents that the onus probandi lies upon the Ap¬ 
pellant : it is not necessary for the Respondents to 
contend that the instrument is forged ; it is sufficient 
to say that there is a deficit probatio. 

Amongst other arguments urged for the Respon¬ 
dents it was said that, with regard to instruments of 
this kind considering the habits and customs of the 
native inhabitants of India, their well-known propen¬ 
sity to forge any instrument which they might deem 
necessary for their interest, and the extreme facility 
with which false evidence can be procured from wit¬ 
nesses, that the probability or improbability of the 
transaction formed a most important consideration in 
ascertaining the truth of any transaction relied upon. 
With this argument we agree ; and, therefore, it will 

(<i) 5 Moore’s Ind. .\pp. Cases, 146. 
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become our duly to examine with care how far the 
defence relied upon is consistent with all the proba¬ 
bilities of the case. 

It has been also said that this defence stands ex¬ 
clusively upon oral evidence, and though to a consi¬ 
derable degree that observation may be true, yet it 
cannot be received to the full extent to which it has 
been urged. "I'lie defence in this case does, it must 
be admitted, depend upon the proof of a given in¬ 
strument ; but, there is a very clear distinction, and 
not an unimportant one, between pleading a written 
instrument, as an answer to a demand, and the set¬ 
ting up a defence founded exclusively upon oral evi¬ 
dence : for instance, if the defence were adoption, 
where there was no written record of the transaction, 
and the faefwas to be established merely by the evi¬ 
dence of witnesses who swear they were present at it, 
there the proof would be purely oral evidence, and 
might be liable to all the imputations which are in 
these cases cast upon it ; but, where the defence is 
rested upon a written document as a release, there is 
an essential difference, for its genuineness, on the 
contrary, mav be shown bv many facts and circum- 
stances very diflerent from mere oral evidence ; and, 
moreover, the witnesses who are to prove a written 
document cannot resort to that latitude of statement 
which affords such opportunity of fabrication to purely 
oral evidence. 

There are more means of trying the genuineness of 
a written instrument than there can be in disproving 
purely oral evidence. This is quite manifest, even 
upon the present occasion ; for the truth of the trans¬ 
action may, as it has been, be investigated by refer¬ 
ence to the handwriting, to the seal, to the stamp, 
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the description of the paper, and the alleged habits of 
him who is said to have written it. 

It is now expedient to investigate the facts of 
this case, with the view of discovering what is pro¬ 
bable, and what is not. It appears that Maharajah 
Mitterjeet Sing, before the year 1825, had purchased 
a certain Talook. Maharajah Mitterjeet Sing was the 
father of the present Respondent, Maharajah Hetnarain 
Sing. In this property other persons were interested. 
Gokhul Dass was the proprietor of a fourth share under 
an asserted auction-sale, and the present Appellant 
purchased that share of him. A suit had been insti¬ 
tuted against Maharajah Mitterjeet Sing and the other 
asserted proprietor before this last purchase. The 
Provincial Court of Patna set aside the auction-sale, 
and the present Appellant intervened in that suit after 
that decree, and filed a petition of appeal to the Sadder 
Dewanny Adaw/at, SLS did Maharajah Mitterjeet Sing 
and the other asserted proprietor. On the 24th of 
April, 1832, the Sadder Court affirmed the judgment 
of the Court below. 

Maharajah Mitterjeet Sing appears to have been a 
person of high rank and great wealth, and also to 
hav? enjoyed a high character for his integrity. In 
the suit to which we have adverted, some serious im¬ 
putations were made against him. Maharajah Mit¬ 
terjeet Sing was very deeply interested in this suit, 
both as concerned the property at stake and the ex¬ 
oneration of his character from the charges preferred 
against him. He had, therefore, the strongest mo- 
tives for the most effectual prosecution of an appeal 
to the ultimate Tribunal. The present Appellant, 
was in a very different position. His share of the 
property was but small, and, If evicted from it, he 
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had his remedv over against the vendor. He liad 
alreadv experieneed the evils of a suit in t^vo Courts, 
and it appears to be quite consistent with prudence 
and the ordinarv motives bv which men are actuated, 
that he should not have embarked afresh in a long 
and renewed litigation. 

The Appellant alleges that, under these circum¬ 
stances, Maharajah Mitterjeet Sing urged him to be¬ 
come a co-Appellant, so that the appeal might be 
prosecuted in the names of all aggrieved by the de¬ 
crees in the Courts below ; and that to induce him so 
to do. Maharajah Mitterjeet Stag offered to indemnify 
him from all costs. The Respondents contend that 
such alleged transaction was improbable, because Ma¬ 
harajah Mitterjeet Sing might have effectually prose¬ 
cuted his appeal without the Appellant being joined 
in it; and that, therefore, Maharajah Mitterjeet Sing 
had no adequate motive for indemnifying the Appel¬ 
lant. Now, it is true, Maharajah Mitterjeet Sing 
might have prosecuted the appeal solely and without 
the name of the Appellant ; but, we are of opinion 
that, though this position is legally true, yet that 
there was an adequate motive, under the circum¬ 
stances, for the anxiety of Maharajah Mitterjeet Sing 
to retain the Appellant as party to that appeal. We 
think that it was by no means contrary to probability 
that Maharajah Mitterjeet Sing would conceive that 
his case would be damnified, if the Appellant with¬ 
drew from the suit : he might well suppose that hi? 
own case would be injuriously affected by the seces¬ 
sion of a party standing, in some respects, in a similar 
predicament. It may be true, legally speaking, that 
he would not be so, but, we think, that he had rational 
grounds for believing that such would be the case ; in- 
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deed, we doubt whether, even in this country, such 
an opinion may not have been entertained. We, 
therefore, think that the wish of Maharajah Mitterjeet 
Sing to retain the Appellant in the suit was rational, 
and his proposal to indemnify him probable ; and we 
might further observe that Maharajah Mitterjeet Sing 
must, in any case, have incurred the main expense of 
the proceedings in the appeal ; and he might well 
consider the additional costs of the present Appellant 
worth the countenance and support which he might 
derive trom the continuance of his name in the ap¬ 
peal. We have, therefore, upon a review of all these 
circumstances, come to the conclusion—and a most 
important one it is in the view of the Respondents 
themselves—that the alleged conduct of Maharajah 
Mitterjeet Sing was entirely consistent with probabi- 
lity. 

The document purports to be a letter in the hand¬ 
writing of Maharajah Mitterjeet Sing^ to be sealed 
with his seal, though not signed. It is dated the 15th 
of J^ay, 1832, and the summar}’ of its contents is to 
desire the Appellant to join in the appeal, undertaking 
to indemnify him from the costs, and stating that he 
had got a person to execute the security bond. That 
person is said to have been a son, or a natural son, of 
Maharajah Mitterjeet Sing. 

The next important question is the time and cir¬ 
cumstances of its production. 

In the year 1842, the decree was pronounced by 
Her Majesty in Council with respect to the appeal 
which had been so brought. The decree of the Sad¬ 
der Adawlut, setting aside the auction sale, was af¬ 
firmed ; but, from the peculiar circumstances of the 
case, each party was left to bear his own costs. This 
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appeal had been conducted under the provisions of an 
Act of Parliament, the 3rd & 4th Will. I\'., c. 41, 
secs. 21 & 23, now repealed. In virtue of that Sta¬ 
tute, the East India Company conducted the case, both 
on behalf of the Appellants and Respondents, and 
were authorized to recover the costs from the parties 
in India. 

Maharajah Mitterjeet Sing died pending the appeal ; 
and in March, 1843, the East India Company pro¬ 
ceeded against all the Appellants and their represen¬ 
tatives for the amount of costs they were liable to pay 
to the East India Company : further proceedings were 
had, and in the course of them, in jane, 1843, the 
document in question was produced. 

It has been contended on behalf of the Respondents 
that the production of the letter at that time cannot 
be considered as a circumstance favourable to the Ap¬ 
pellant, nor assisting the probability of his case ; be¬ 
cause, as against the claim of the East India Company, 
it would not have any operation or effect. Now, this 
again is legally true—that the guarantee of Maharajah 
Mitterjeet Sing could not be a defence to the demand 
of the East India Company : but that the present Re¬ 
spondent, Maharajah Hefnarain Sing, being one of 
the parties on whom the demand for costs was mad<‘, 
and which Respondent the Appellant contended must, 
bv virtue of this instrument, ultimatelv defrav his, the 
Appellant’s, share of the costs : that the Appellant 
should on that occasion produce this document, and 
expect some benefit from so doing, appears to us th(‘ 
most natural and probable line of conduct, considering 
the loose notions prevailing in India as to the form in 
which justice is administered. It is by no means 
incredible that the .Appellant should believe that the 
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Respondents those costs which he might be compelled 
ultimately to pay. 

We think, then, that the production of this instru- Maharajah 
ment came at a very natural time, and so stronglv 
are we of that opinion, that had it been altogether 
kept back at that period, we should have thought that 
the non-production militated against the Appellant’s 
case. It was produced at the natural time, because it 
was the first occasion when there was any reason for 
its production, namely, when the demand for costs 
was first made. 

Then as to the circumstances attending the pro¬ 
duction, it is not worth while to consider whether the 
evidence taken to handwriting is, or is not, admissible. 

To the benefit of the fact that the Appellant then 
offered to prove the document to be genuine, and of 
the handwriting of Maharajah Mitterjeet Sing, the 
Appellant is clearly entitled. We do not take into 
consideration the opinion formed, or said to be formed, 
by the Zillah Court, that the document was proved. 

In August, 1847, the present suit was commenced, 
being a proceeding by the Respondent, Maharajah 
Hetnarain Sing, the son and \i€\x oi Maharajah Mit¬ 
terjeet Sing, to recover from the Appellant a certain 
amount of costs already paid by the Respondent, 
and which he would have been entitled to recover, if 
Maharajah Mitterjeet Sing had not indemnified the 
Appellant. 

The Appellant pleaded in defence the document in 
question, and we will now look to the evidence pro¬ 
duced ; we leave out of our consideration all that has 
previously passed, excepting so far as relates to the 
production of the instrument upon a previous occa- 
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sion, and we proceed to look at the testimony of 
Nath Btiksh, and others, the witnesses produced in 
the suit instituted in 1847. We need not minutely 
detail the testimony given by them ; but, the short 
history of it is this : Maharajah Mitterjeet Sin^ having 
been informed that the Appellant would not join in 
the appeal, sent Mahadeo Dutt (a son of the Dewan 
of Maharajah Mittc^ject Si 7 ig) to the Appellant to 
induce him to consent to be an Appellant in the appeal 
to England ; the Appellant declined to give his con¬ 
sent without a document written by Maharajah Mitter- 
jvct 5 '/;/^; accordingly the document in question was 
written by Maharajah Mittc^jcct Sing and sent to the 
Appellant. Speaking now of the evidence of the four 
witnesses produced to establish this statement, it has 
been strongly contended that, besides the general ob¬ 
jection to oral evidence, the witnesses, considering the 
length of time which has elapsed since the transaction 
in question, and the period when they gave their testi¬ 
mony, have deposed, with a minuteness of facts and 
circumstances which could not, probably, have been 
so deeply impressed upon their memories. It is true 
that they have given a very detailed description of the 
transaction in question j but were not the circum¬ 
stances which then existed calculated to make a deep 
impression on their memories? Maharajah Mitterjeet 
Sing, in whose service they were, and with whom they 
were connected, had been engaged in an important 
lawsuit; he had been ultimately defeated in that suit, 
and that under circumstances which were very likely 
to excite strong feeling on behalf of Maharajah Mit¬ 
terjeet Sing and all his dependents. We think, there¬ 
fore, that though sixteen or seventeen years may have 
elapsed, the impression made of what occurred imme- 



ON APPEAL FROM THE EAST INDIES. 



"diately aften\'ards, .may have been so lasting as to 
leave a lively recollection of the transaction ; and we 
must further remark that in evidence so taken, we 
must allow some degree of latitude for the question 
put to the witnesses, and their answers. We do not 
deem it necessary minutely to go through that evi¬ 
dence ; if it be deser\dng of credit at all, it satisfactorily 
establishes that the document in question was written 
by Maharajah Mitterjeet Sing. There are various 
reasons which induce us to think that it was credible; 
we see no reason to suppose, looking at the whole 
history of tli« transaction, that it was improbable that 
Mahadeo Dutt should have been sent to the Appel¬ 
lant, for the purpose of obtaining his consent to join 
in the appeal, nor that the Appellant should decline 
unless he was indemnified from the costs. The wit¬ 
nesses further depose to the persons who were present 
at the writing of this document; not one of them has 
been produced to contradict any part of their state¬ 
ment, either as to the interview with the Appellant, 
- or with respect to the making of the document itself: 
their testimony is wholly and altogether uncontra¬ 
dicted ; aud yet, if untrue, there seems to be a fair 
opportunity of proving the falsehood of their evidence. 

Some discussion has arisen with respect to the non¬ 
production of Mahadeo Duft, and it has been said, 
perhaps not untruly, that Mahadeo Dutt was more 
properly the witness of the Appellant. Now, con¬ 
ceding all possible weight to that argument, and pre¬ 
suming, which we must say is contrary to all expe¬ 
rience in Indian cases, that suitors in those Courts 
had any knowledge who was the proper witness of 
Plaintiff or Defendant, yet what does it come to ? If 
there was insufficient evidence on the part of the Ap- 
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pellant to establish a primd facie case, that argument 
might be used with advantage ; but if their evidence 
was sufficient for such a purpose, then it cannot be 
said that it was indispensably necessary for them to 
produce further testimony ; and this is perfectly clear, 
that if Mahadeo Dutt were alive and capable of being 
produced, and would have contradicted the evidence 
of the Appellant’s witnesses, he might, as far as ap¬ 
pears, have been produced on behalf of the Respon¬ 
dents. 

Other attempts have been made, and very properly 
made, to discredit the testimony of the Appellant’s wit¬ 
nesses. It has been said, and it appears to have been 
the opinion of persons conversant with the usages and 
habits of individuals in the high rank of Maharajah 
Mitterjeet Sing, that they would not write with their 
own hand any document of this description. We give 
due weight to the strength of this objection, confirmed 
as it is by the opinion of two of the Judges of the 
Siidder Adawlut ; but we feel ourselves also bound to 
look to the evidence in the cause, and the probability 
of deviation from this rule under the particular cir¬ 
cumstances of the case. We have distinct and un¬ 
controverted evidence that Maharajah Mitterjeet Sing 
was in the habit of writing with his own hand : it may 
be true that there is no accurate description of the 
species of documents he so wrote, but one of the wit¬ 
nesses brought with him a bundle of papers said to be 
in his handwriting, and no demand was made for their 
production; and further, we think, that the nature of 
the transaction itself, especially if the evidence as to 
what passed with the Appellant be true, renders it 
extremely probable that, in order to comply with the 
requisition of the Appellant, Maharajah Mitterjeet 
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Sing would, according to that requisition, have given 
him a letter in his own handwriting, and that, even 
though it might not be his usual habit so to do. 

With respect to the letter having been written upon 
stamped paper, it seems to us extremely dilficult to 
attribute any great importance to this fact either the 
one way or the other; it depends so much upon what 
we cannot by possibility ascertain, namely, what 
passed in the mind of Maharajah Mitterjeet Sing 
upon that occasion. It is very reasonable to suppose 
that he wished the document to be eftectual, and that 
he conceived, in order to render it so, that it must be 
written upon stamped paper. We cannot attribute 
to him, or to any persons in his situation, any very 
precise knowledge of the stamp laws of India : assum¬ 
ing him to be an honest man—and such was his 
character—he would seek to render the document 
effectual. 

With respect to the stamp itself, it appears to have 
been the-proper stamp which would have been affixed 
in the year 1832, the date of the letter. It is said 
that such a stamp even in 1843 might have been 
fraudulently affixed: it is unnecessary to deny the 
truth of that proposition: but we cannot presume 
fraud. All that is necessary to be said upon this 
point is, that however little weight may be attributed 
to the stamp in favour of the Appellant, it is perfectly 
clear that the impression of the proper stamp does 
not tend in the slightest degree to impair the validity 
of the instrument. 

We do not think it necessary to enter into any dis¬ 
quisition as to the seal, for nothing important arises 
thereon; and as to the absence of a signature, it is 
abundantly clear, that a signature might have been 
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forged with as much ease, or even more easily, than 
the document itself. 

The case came on for hearing before the civil 
Court of in 1849; and the Judge of that 

Court, being a native, and the Principal Sadder 
Ameen, pronounced a decree in favour of the Appel¬ 
lant, thereby declaring that the document was a 
genuine instrument. Upon appeal to the Sadder De- 
wanny Adawlut, the Judges of that Court differed in 
opinion ; the cause was heard on the 19th of August, 
1851, and two of those Judges, Sir Robert Barlow 
and Mr. John Russell Colvin, were of opinion that the 
decree of the Inferior Court ought to be reversed ; the 
other Judge, Mr. Abercrombie Dick, expressed a dif¬ 
ferent opinion, and in affirmance of the decree of the 
Court below. 

In the preceding observations we have discussed, 
as we believe, all the important reasons assigned by 
the majority of Judges in support of their decree. 
We are very sensible how great a weight ought justly 
to be attributed to the opinion of persons so much 
more conversant with the habits and usages of natives 
than ourselves ; but we are not, upon the present oc¬ 
casion, placed in the painful predicament of opposing 
our own opinion solely, against the judgment of those 
who are conversant with India, for we have to pay 
due deference also to the judgment of the Zillah 
Court, and the opinion of the dissentient Judge: 
however this may be, we are bound to look, with due 
allowance to the practical knowledge of the Courts in 
India, to the merits of the case, and to the evidence 
produced. Then how does this case stand ? We 
have already expressed our opinion that the whole of 
the transaction is perfectly consistent with probability, 
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and in support of the genuineness of the document 

relied on, is the evidence of witnesses against whose Bunwakee 

veracity no solid objection has been raised, beyond 

the general observation that oral evidence in India is Mahakajah 

. . , . Hetnarain 

untrustworthy. This evidence is wholly uncontra- Sing, 
dieted, and yet, surely, if capable of contradiction, 
some evidence might have been adduced to impeach 
its credibility—some evidence either to shew that the 
facts did not take place as stated, or to throw a doubt 
upon the testimony as to the handwriting. We have 
no such evidence ; we must, therefore, necessarily come 
to the conclusion that the genuineness of the docu¬ 
ment is established. It would, indeed, be most dan¬ 
gerous to say that where the probabilities are in 
favour of the transaction, we should conclude against 
it solely because of the general fallibility of native evi¬ 
dence . such an argument would go to an extent 
which can never be maintained in this or any other 
Court, for it w^ould tend to establish a rule that all 
oral evidence must be discarded ; and it is most ma- 
nifest that, however fallible such evidence may be, 
however carefully to be watched, justice never can be 
administered in the most important causes, without 
recourse to it. We shall, therefore, feel it our duty 
humbly to advise Her Majesty to reverse the decree 

of the Sudder Court, and affirm that of the Ziilah 
Court. 

Mr. Wigram, in anticipation of the probability of 
such advice proceeding from us, has urged that the 
Respondents ought not to be rendered liable to the 
costs of many documents, which he alleges have been 
improperly introduced on the part of the Appel¬ 
lant. Those documents, however, formed part of 
the proceedings in the Court below-, and how-ever 
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unnecessary they may now appear to the just de¬ 
cision of this cause, we cannot undertake to say 
that they were wantonly or unjustifiably intro¬ 
duced into the Courts below. It is unfortunately 
too much the habit of those Courts to receive docu¬ 
ments, without that just discrimination which would 
prevail were the rules of evidence known and esta¬ 
blished ; but their Lordships are of opinion that they 
cannot, in these cases, take upon themselves to de¬ 
termine what ought, or ought not, to have been re¬ 
ceived in the Courts in ; they may lament the 

great latitude with which documentary evidence is re¬ 
ceived, but it would be contrary to justice, in any 
particular case, to visit upon an individual penal con¬ 
sequences because the administration of justice was 
not more strictly conducted with reference to the ad¬ 
mission of evidence ; and grievous, indeed, will be the 
task, and vain will be the attempt, of endeavouring to 
discriminate in these cases what was the precise course 
the Courts of primary jurisdiction ought to have 
pursued. For these reasons we are of opinion that 
the ordinary rule must be adhered to, and that we 
must humbly advise Her Majesty to reverse the decree 
of the Siidder Deivanny Adaw/uf, with costs. 
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AND 

MuSSAMUT TaRINKK ... Respondent:^ 

On appeal from the Sadder Dewanny Adaielnt at 

Calcutta. 


TThIS suit was instituted by the Respondent, the 
widow of Chunder Bosun Mookerjea, in the Zillah Court 


22nd & 23rd 
Fub.. 1858. 


of NuddeUy to set aside a Will alleged to ha\e been 
made by her deceased husband, whereby the Appellant 
was appointed manager of his property, and which Will 
declared that Chunder Bosun had adopted the Appel¬ 
lant’s, Bamundoss Mookerjea' Sy third son,^ Muthoora- 
nauthy and also to recover possession of lier husband’s 
property in the Appellant's possession, with leasilat 
profits and interest. The Respondent claimed in her 
own right as widow, her husband having died child¬ 
less. Previous to his death, however, he had bv deed 

m 

authorized her to adopt a son for him, but that power 
she had not exercised. 'I'he Appellant's case was, that 
the Respondent's husband had bv the W^ ill acknow¬ 
ledged the adoption of his son, Muthooranauth. 


Authority 
was given by 
deed, bv a 
childless Min- 
dot) in Betti'dl, 
to his widow, 
to adopt a sun 
at hiij decease. 
'I'he widow 
did not exer¬ 
cise that 
power, and 
many years 
after her 
h usband’s 
death brought 
a suit in her 
character as 
widow, claini' 
ing his suc¬ 
cession in the 
faniilycstates. 
Held.that the 
mere fact of 
tliere being 


* Present: The Right Hon. Dr. Lushington, the Right Hon. W 
Pemberton Leigh, the Right Hon. Sir [{dward Rvan, and the Right her husband 
Hon. Sir Cresswell Cresswell. ^ 

did not,before 
an adoption 

had actually taken place, supersede and destroy her personal right as 
widow to sue, 
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The circumstances which gave rise to the suit 
were these :— 

In the year 1814, li^ohadch Mookerjea^ who was 
Chunder Bosiins grandfather, and was possessed of 
very considerable self-acquired property, divided it 
amongst his family by a deed of partition, whereby 
he gave a 4 anna share to his brother, Radhajiath, an 
8 auua share to his elder son, Doorga Pershad, and a 
4 anna share to a younger son, Kishen Pershad, and 
directed tliat the property should be held jointly, and 
Doorga Pershad should be the manager. Doorga 
Pershad and Kishen Pershad died MohadePs 

lifet ime. Doorga Pershad left three sons, of whom 
the Appellant, Bamiindoss Mookerjea, was the eldest, 
and Gouree Pershad and Unnode Pershad the other 
two. Kishen Pershad left one son, Chunder Bosun, 
the alleged Testator. 

In 1823, Mohadeb Mookerjea died ; and upon his 
death, Bamundoss Mookerjea, under a deed of guar¬ 
dianship and management, executed by Mohadeb just 
before his death, entered into the receipt of the rents 
and management of the joint property. The genuine¬ 
ness of this deed was contested by Indernioney, the 
mother of Chunder Bosun, he being then only seven 
years of age ; but the only mode of effectually contest¬ 
ing it being a civil suit, which Indernioney was unable 
to undertake, the matter dropped, and Bamundoss 
Mookerjea continued in the management of the joint 
property and affairs ; and received the rents of the 
real estate ; and the profits of a trade carried on with 
the joint funds, without rendering any account, and 
merely giving such money, from time to time, to 
Chunder Bosun as he thought proper. Chunder Bosun 
complained of this treatment, and disputes arose be- 
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tween them; in consequence of this and of other ill 
treatment, and in the month of Ani^tisty 1832, only a 
few weeks before his death, he ])resented a petition to 
the magistrate, praying for inquiry and protection, in 
which he complained of the ill treatment and injury by 
Bannoidoss ^lookerjca. Chinider Bosuti had proceeded 
to Calcutta to obtain redress, but he shortly afterwards, 
in September^ 1832, returned to his mother’s house 
at Beernu^ger dangerously ill, and died there on the 
2i5t of September, 1832, haying, on the morning of 
the day of his death, executed a deed of permission 
{Onoomuttee Puttur) to his wife to adopt a son, and this 
deed he sent to her at her father’s house at Sautipore, 
where she was staying. At the time of his death he 
was under eighteen years of age. Ills sudden death, 
connected with the known enmity exislim’^ betwe(m 

•' O 

liini and Bamuudoss Mookerjea, excited the attention 
of the authorities; but upon an inquiry into the cir¬ 
cumstances before tlie Darogah, his death appeared to 
haye ensued from natural causes, l.pon this inquir\', 
however, Gouree Pershad Mookerjea iand Unuode Per- 
shad Mookerjea, the two younger brothers of Bamnn- 
doss Mookerjea, and indermoney, Chunder Bosuns 
mother, and the guardian and devisee under the al¬ 
leged Will, were examined, with other relations and 
friends who were present during Chunder Bosun s last 
illness. They stated the circumstances attending his 
illness and death, but none of them deposed to any- 
thing regarding the adoption of Bamundoss Mookerjea's 
son, or concerning any Will being made in his favour, 
and no mention of the alleged adoption, or Will, until 
nearly twelve montlis after Chunder Bosun's death, 
when an investigation in the Colicctorate, under an 
old petition of inquiry as to the heirs of Mohadeb, 


1858. 

i 

Ba m cndoss 
Mooki. kjea 

Mu>sa.mc' r 

1' A K1 L !•:, 



172 


CASES IN THE PRlW COUNCIL 


1858. 



Bami'Nijoss 

Mookekjea 

T. 


M I'-SSAM I T 
TAKINKt. 


was taken advantage of by Bamundoss JMookerjea. 
Upon this inquiry the Respondent presented a peti¬ 
tion, praying for the insertion of her name in the 
Register as representing her deceased husband ; and 
CNidence was eiven bv numerous members of the 
lamilv before the Nazir that she was Chunder Bosun s 
heir. I'he alleged W ill was not produced or adverted 
to before the Nazir who conducted the inquiry, but 
six days after the examination of the witnesses a copy 
ol the alleged Will was filed in the Collectorate, as if 
by /ndvr/noncy \ and a few days afterwards, Bamun¬ 
doss Mookerjea, in her name, but, as she afterwards 
declared, without her consent or know ledge, presented 
a petition, alleging that Chunder Bosun had, on the 
day before his death, executed a WTII in her favour as 
guardian, in which it was stated that he had adopted 
Bamundoss Mookerjea's third son, Muthooranauthy 
and had appointed Batnundoss Mookerjea manager. 
Upon examining the original depositions of the wit¬ 
nesses it was insisted that they had been tampered 
with in Bamundoss Mookerjea's interest, and the 
native w ord for “ writings ” had been altered into that 
for “ Will ; ” and that at the end of the depositions 
were found additions, written with a different pen and 
ink, relating to the alleged Will. The Nazir, in his 
report, referred to the alleged Will, but the matter 
appeared so full of suspicion to the Collector that he, 
by an order dated the 7th of August, 1^33) directed 
further inquiries, and the attendance of Gouree Per- 
shad and the other witnesses who had been examined 
on the previous inquiry ; and, as they did not attend, 
he ultimately directed the institution of a regular suit. 

Under these circumstances, the Respondent, who 
was then under age, on the 14th of September, 1844, 
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instituted the present suit, claiming, as heir of her 
husband, and also on behalf ol any son whom she 
might adopt, possession of Zemindary, houses, indigo- 
factories, proHts of trade, cash belonging to her hus¬ 
band, &c., and also praying to have the alleged Will 
set aside. 

Bamundoss Mookerjca, by his answer, alleged tlial 
when he heard of Chunder Bosun's illness he left 
Calcutta and went home, and that, on the 7th Assiin, 
Chunder Bosun, after adopting Muthooranauth . and 
appointing his own mother as guardian, and Bamun¬ 
doss Mookerjea manager, lost his senses, and the next 
day died ; adding, that in obedience to the injunctions 
of the Will, the rites and ceremonies of adoption, 
&c., according to the Shasters, had been performed, 
and denying the genuineness of the deed of Onoomuttcc 
Puttur sent to the Respondent. He also objected 
that she ought to have instituted a suit to establish 
the Onoomiittec Puttur before seeking to recover pos- 
session in this suit. 

Indennoney filed a separate answer, denying all 
knowledge of the adoption and Will, and praying to 
be dismissed as not being in any way responsible for 
the detention of the Respondent’s property. 

Gourcc Pershad and i'nnodc Pershad a.\^o 

separately, but raised the same defence as Bamundoss 
Mookerjea, and the replication having put the answer 
in issue, a proceeding took place on the loth of 
November, 1845, which, amongst other things, the 
Appellant’s Vakeels were asked w-hen and by whom 
the ceremonies of adoption were performed ; and the 
Respondent was required to produce an authority 
establishing her competency to sue before making 
an adoption under the deed of permission. On the 
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19th of December, the Appellant’s Vakeels answered 
that the ceremonies of adoption were performed on 
the 19th of June, 1834, by the Respondent's substi¬ 
tute, she being present at the place of the ceremonies, 
with the child in her arms. The Respondent pro¬ 
duced a case as an authority in which a final decree 
was made in a suit under similar circumstances 
{Bhoohuniswaree Dibbeoh v. Kwieul Dibbeah) ; and the 
Court held, that as, according to the Shasters, the 
Respondent as to widow had a right to the posses¬ 
sion of the property of her deceased husband, it was 
unnecessary for her to prove the execution of the 
deed of permission to her to adopt, and that there 
were, therefore, only two points for determination : 
First, whether Chunder Bosun adopted Muthoora- 
nauth, and made the alleged Will, and whether the 
rites and ceremonies prescribed had been duly per¬ 
formed ; and secondly, what was the amount which 
Respondent was entitled to recover? 

rhe case came on before the Court on several 
occasions in 1846 and 1847. The Appellants pro¬ 
duced the alleged Will, which had not been registered 
at the time. The deed of permission, by Chunder 
Bosun, to adopt, was not produced, nor was any evi¬ 
dence given of its existence or of its ever having been 
seen by any one, with the exception that one of the 
witnesses, called and examined on behalf of the Rsspon- 
dent, stated that he had heard that Chunder Bosun 
had executed a deed of adoption and sent it to Santi^ 
pore, but the witness stated also that he was not pre¬ 
sent at the alleged execution of the deed. By far the 
greater portion of the evidence of the witnesses called 
on behalf of this Respondent, related to the value of the 
property in dispute, and to the question whether the 
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property was ancestral or purchased by the first Ap¬ 
pellant. Several witnesses were called on her behalf 
to show that large sums of ready money had been left 
by Mohadeh, in which she was entitled to share. On 
behall of the Appellant, witnesses were examined, 
and numerous documents relating to the property in 
dispute and to earlier proceedings in the Courts of 
Justice were put in evidence to show the manner in 
which he had acted as guardian of Muthoormiuth, and 

that several of the factories and gardens included in 
the claim of the Respondent were not ancestral pro- 
pert), but had been purchased by 5aOther 
witnesses were also called on behalf of this Appel¬ 
lant, who , said they were present at the making of the 
alleged W ill of Chunder Bosun, and also to prove the 
adoption of Muthoornauth. Two of the four subscribing 
witnesses to the last-mentioned instrument were called 


and examined on behalf of this Appellant. Of the 

other two witnesses, one was dead, and the other, 

although summoned on behalf of the Appellant, did 
not appear. 


On the 2oth of September, 1847, the Principal 
Sudder Ameen of the Court of Nuddea delivered judg¬ 
ment in the case. This judgment decided, in substance, 
first, that the evidence did not establish that Chunder 
Bosun had executed the alleged Will or had adopted 
Muthoornauth, and, as to the two attesting witnesses 
to the alleged Will, the Court disbelieved their testi¬ 


mony and described them as “ professional witnesses ’ 
attending the Nuddea Court. Secondly, the Courl 
held that there was no sufficient proof that the pro- 
perty alleged by Bamundoss Mookerjea to be self- 
acquired was not so, and that the Respondent was only 
entitled to her husband’s share in the property acknow- 
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Iccl^t/Cl to bt ancestral. Thirdly, that the witnesses 
called on behalf of the Respondent, to prove that she 
was entitled to share in a sum of Rs. 300,000 of ready 
mone\. alleged by her to have been left by Mohadeb 
were not entitled to credit. Fourthly, that the wit¬ 
nesses called on behalf of the Respondent, to prove 
that she was entitled to the gold and silver plate 
claimed by her, were not entitled to credit. Fifthly, 
that some ot the witnesses called on behalf of the 
Respondent had given false evidence with respect to 
the an nual profits of the lands ; that with respect to 
^ liii'ge portion of the claim, the annual value of the 
lands had not been proved : but that with respect to 
the Talook Shoultunrce, the Respondent was entitled 
to recover Rs. 35.055 for mesne profits. The Prin¬ 
cipal Siid</er Afiiecn then went on to declare that 
the claim in the suit should be amended according 
to the above finding, and decreed in fa\our of the 
Respondent, that the Respondent should obtain from 
Bamufidoss Mookerjeay and from Gottree Pershad, and 
( tinodc Pershad, possession of one-fourth of certain 
Zcmindaries and Talooks mentioned in the decree, 
and of the dwelling-house of Beerniiggery together 
with mesne profits of the laiook ShoulmareCy to the 
extent of Rs. 35,035, with interest down to the day 
of payment, and that the Respondent should, after an 
inquiry, obtain the mesne profits of the remainder 
of the decreed property from the day of the institu¬ 
tion of the suit to the day of receiving possession. 

Batnundoss Mookeejeay and Gouree Pershad and 
G anode Pershad^ appealed to the Sudder Dewanny 
A.daivlut at Calcutta^ and a cross appeal was also 
brought by the Respondent. 

The decree of the full Bench of the Sudder De'wan?iy 
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Court was pronounced on the 3olh of September, 
1850, and was in these terms {a) : “ On the point of 
the right of a widow to sue on her personal claims as 
widow, in a plaint in which she also mentions that 
her husband had given her authority to adopt a son, 
which is the second objection which has been raised 
against the admissibility of the plaint, there have been 
long and able arguments in this case; it being con¬ 
tended against the Plaintiff, that since there is such a 
mention distinctly made of authority to adopt in her 
plaint before the Court, her personal right as a widow 
must be taken upon her own statement to have lapsed, 
the right vesting from the date of her husband’s death 
in the boy thereafter to be adopted bv her, according 
to the principles of Hindoo law, and specially accord¬ 
ing to the precedent in the case Beejavah Dihheah v. 
Shayna Soondree Dihheah (Sud. Dew. Adaw. Rep. of 
18.48, pp. 762 to 766). The decision in the case of Bee- 
jayah Dihheah had not been passed when the present 
suit was brought before the Principal Sadder A meen. 
He. by a proceeding of December the iQth, 184^, ad¬ 
mitted the suit for the personal right of the Plaintiff as 

widow, notwithstanding the mention of an authority 

¥ 

to adopt, on the ground of an unpublished precedent 
of this Court [Bhohiinesmree Dihheah v. Ktihmunnce, 
roth of April, 1821). It does not appear that in that 
case, though the suit of the widow was admitted, anv 
objection had been raised on that point. The admis¬ 
sion of the suit is not, therefore, to be considered as 
having been directed on a judicial decision after argu¬ 
ment. We have, after a full and careful examination 
of the question, and with the advantage of a very pro- 

(rf) T his decree is from its importance set out at length. The 
judgment of their Lordships;/>es/, p. 206, adopted it simpiiciler. 
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trartfcl chsc ^ and of a minute examination of all 

tile authorities by the pleaders of the parties in this 
appeal, come to a conclusion differinor from that of 

O 

the majority, Messrs. Tuchcy and Ha^vkins^ mIio ruled 
the point in tln^ recent decision in the case above 
cited o( Bcejnyoli Dibhcah v. Sharna Soondree Pibbeah^ 
anfl are of opinion, that the fact of an authority to 
arlopt a son being possessed by a w idow (the actual 
existence of authority has not come to proof in this 
cas<'. hut has been assumed upon her own statement 
tor argument as part of her own case) does not 
supersede and destroy her personal right as widow : 
and that those rights continuing of force till an 
adoption is actually made, there is no bar to the 
admission of the present claim by the Plaintiff as 
widow. M e shall, in explaining the grounds for this 
opinion, alUuh' first to the reasons on which the 
decision from \vhich we dissent was passed, and then 
notice more generall\ the texts and principles of 
Hindoo law applicable to the subject. The subjoined 
extract from the decision in question shows all the 

grounds on which it rested. These grounds, it will 

b(‘ seen, are the opinion given by \\\q Pundit ox\ the 
question put to him in that appeal, and the opinions 
of the Pundits Sn Ranee Kisbenmunee v. Rajah Ood- 
leunt S/n^h (3 Sud. Dew. Adaw. Rep. p. 228) :— 
Messrs. Tucker and Haiekins there sav : ‘ The Plain- 
tiff sues for her share of the estate as heir to her 

deceased son. and in her plaint sets forth that she has 

power from her husband, in the event of her born- 
son's death, to adopt a son. The authenticity and 
validity of the testament conferring this power she 
asserts in the last paper filed by her upon the record 
of appeal. The question was. put to the Pundit of 
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this Court, whether a widow, with power from her 
husband to adopt a son, can sue as heir in lier own 
right for a share of the ancestral estate. The Pundit 
replies distinctly that she cannot ; in fact, it was laid 
down by the Pundits in the case of Ranee Kishen- 
munee v. Rajah Oodveunt Singh^ cited above, that the 
moment permission to a widow to adopt a son was 
pronounced, it had the same eflfect as if a child had 
been conceived in the womb of the widow, and her 
intention to adopt under the permission, operated to 
all intents and purposes as if she were enceinte, and 
that the boy subsequently adopted by her had all tlie 
rights of a posthumous child. It thus appears that 
Uie plaint in the present case cannot be sustained. 
The Plaintiflf declares she has a power to adopt, and 
she asserts the present validity of that power. ller 
plaint therefore is much the same as if she had sued 

as heir, alleging that another existed having a right by 

inheritance prior to her own.’ From the substmice o'f 
the question to and answer of the Pundit, it is inani- 
fest that though the Pundit stated that, in his opinion, 
the suit for a personal right as widow could not lie 
under suc'h drcumstances, he has, in effect, when 
citing authorities, assumed the entire que.stion as to 
that, its mam point at issue, and has quoted only texts 
which are quite valueless as to the doubts proposed 
to him,—their purport being merely that suits would 
not lie if they were opposed to the Shasters, ancient 
custom, or right. The case of Ranee Kishenmunce v. 
Rajah Oodwunt Singh, which is the other ground on 
which the judgment of Messrs. Hawhins and Tucter 
proceeded, is one which turned on a point perfectly 
distinct from that now before us. The point in that 
suit was, whether a retrospective right could be 
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claimed by a son after he had been adopted, so as to 
bar a sale made by his adoptive mother previous to 
his adoption, to the injury of the rights, at that time 
contingent and eventual, but which actually accrued 
to him upon his adoption. In that case, the son, when 
adopted, became the undoubted heir; and it was of 
course the correct doctrine that no sale made by a 
widow, who possesses only a very restricted life interest 
in the estate, could have been good against any ulti¬ 
mate heir, whether an adopted son or otherwise, unless 
made under circumstances of strict necessity. There 
was, too, the peculiarity in the case, that it was held , 
by the that, by the terms of the Will of her 

deceased husband, the widow was only an appointed 
manager of the estate, and that ‘ the right of pro¬ 
perty vested in the son subsequently adopted, from 

the time of the Kajah's death, and the adopting 

widow had no authority but that of intermediate 

management under her late husband s Will. The 
case then stands by itself, and affords no general pre¬ 
cedent, although even if it did it would relate only to 
the rights claimable by an adopted son after adoption 
made. Upon the general argument, we do not pro¬ 

pose to follow the discussions which have been raised 
before us into the different points of speculative doubt 
and nicety that have been referred to, as to the 
possibility of the existence of rights, present or con¬ 
tingent, in a child from the moment of its conception 
in the womb,—as to what is the precise time of vital 
conception or existence, according to Hindoo law and 
usage,—as to analogies between the condition of a 
widow who has received permission from her husband 
to adopt, and of a widow naturally pregnant,—as 
to the abstract causes or grounds of inheritance,—or 
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as to modes and questions of Hindoo obsequial or 
other ceremonies. We believe that, were we to enter 
on these subtleties and niceties we should complicate 
and obscure the law by novel distinctions, such as 
have no sanction from past decisions of the Courts, 
or from the established usages of the Hindoo com¬ 
munity, and such also as are not capable of being 
adopted as practical guides for judgment with any 
consistency and certainty. We shall rest our opinion 
on the admitted principles and positive texts of the 
Hindoo law, as current in Bengal, taking words in 
their plain and ordinary meaning, and endeavourino- 
to collect all that is important on the subject in 
former decisions or published authorities, and to 
ascertain the correct sense, as to the point in ques¬ 
tion, of the varying notices of it which are to be 
gathered from those sources. Now, there is no 
doubt as to the declared right of a widow in Bengal 
to succeed to her husband’s estate upon his death, in 
default of lineal male heirs down to the irreat-c^rand- 

O & 

son in the male line. This is a right certain and 
incontestable. It is urged, on the other hand, that 
there is not any direct text enjoining that in the event 
of the pregnancy of a widow on the death of her hus¬ 
band, her right to succeed shall be held in abeyance 
until it be seen whether she is delivered of a male or 
of a female child. The argument as to a widow who 
has a permission to adopt, is only that, according to 
the dicta of the Pundits, she is to be regarded as 
enceinte. If no text can be shown for the suspension 
of the rights of a widow actually pregnant, it is still 
more certain that there is no similar provision for 
divesture of right in the case of a widow held only 
to be constructively pregnant of a son through the 
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effect of a permission to adopt. The single passage of 
the Hindoo law on which the objection to the widow's 
right, in the case either of a real or of a constructive 
pregnane} i^ directly rested, is the following, which is 
noted in the two cases {Rauee KishouniDicc v. Rajah 
OoikciDit Singh, above referred to, and Ramkishcn 
Sitrkhyl Miissiimmaut Sri Mufee Dibia. 3 Sud. Dew. 
Adaw. Rep. 367), which have been much cited in the 
course of the discussion, and of which the translation 
is subjoined from Colebrookc s translation of the Daya- 
Bhaga, ch. i. sec. 45. ' They who are born, and they 

who are yet unbegotten, and they who are actually 
in the womb, all retjuire the means of support ; and 
the dissipation ot their hereditary maintenance is cen¬ 
sured. Upon this passage it has been contended, 
on behalf of the widow, that it prescribes a moral 
duty rather than a legal obligation ; as, were it held 
to be ol strict legal force, it would militate against 

the admitted right of a Hindoo father in Bengal to 
dispose of his property according to his own choice 

by Will. But apart from this, it is to be observed 

that the very terms of the text providing tor sons 
yet unbegotten, refer to a contingent and future, and 
not to a present right. In perfei t consistency with 
this, we find that the right aci:ruing to an after-born 
son, in regard to real ancestral property, is thus de¬ 
scribed in the same treatise (ch. vii. sec. ii). That 
is declared by Vishnu,—^ Sows with whom the father 
has made a partition, should give a share to the son 
born after the distribution.’ (Sec. 12.) So Vajaya^ 
walcya, ‘When the sons have been separate, one, 

afterwards born of a woman equal in class, shares 
the distribution. His allotment must positively be 
made out of the visible estate corrected for income 
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and expenditure ; ’ to which is appended the following 
note by the commentators &c., as to the 

words -must positivelyThe particle rvf is affir- 
matne, and what has been consumed is consequently 
excepted.’ See also the Dayacrama Snng.aha, as to 
the right accruing to sons afterwards born, ch. v. 
secs. 21 to 24. So that the after-born son’s right is 
to his share of the estate as it stands at the time of 
his birth, and not retrospectively with reference to its 
state at any supposed period of his conception A 
strong illustration to the same effect is to be drawn 
rom the law of partition according to The Mitacshara, 
in which It is laid down (ch. i. sec. vi. n, 12), that 
1 the pregnano- of a brother’s widow be manifest at 
the time of an intended partition, the partition should 
be postponed till after the delivery. Some com¬ 
mentators, as will be seen by the note, hold the sense 
of the passage to be, that partition may at once tale 
place, but that a share should be set apart for the 
widow who is supposed pregnant, and when she is 
delivered, the share is to be assigned to her son ; and 
this interpretation is rejected bv others chiefly be¬ 
cause, according to the law of the western schools in 
regard to an estate still undivided, ‘ widows are not 
entitled to participate as heirs. ’ The clear inference 
IS, that could a widow have been heir, as she can in¬ 
contestably be in Bengal, she might have been ad¬ 
mitted on her own right during pregnancy, the share- 
devolving to her son only on his birth. As to the 
law of Bengal, it need only be added, that the com¬ 
mentator Snertshna, when expounding, Daya-Bhaga, 
ch. 1. sec. 43, the peculiar doctrine of the Bengal 
school, as to a right of inheritance not vesting in the 
son till after the death of the father, says of a “passage 
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the child is in the mothers womb. Here is an express 

and indeed, to our minds, a conclusive reference to 
actual birth after the death of a father, as the period 
of commencement of right. Of authorities other than 
the direct text of the law and commentaries, the fol¬ 
lowing may be quoted:—Sir IV. MacuaghtefVs ‘Prin¬ 
ciples of Hindu Law,' vol. i. p. 2; ‘The most ap¬ 
proved conclusion appears to be, that the inchoate 
right arising from birth, and the relinquishment by 
the occupant (whether effected by death or otherwise) 
conjointly create this right,—the inchoate right \\hich 
previously existed becoming perfected by the removal 
of the obstacle.' H. Coiehrooke, in Strange’s ' Hindu 
Law,’ vol. ii. p. 127 (2nd Edit.); ‘ Presuming the pro¬ 
perty here spoken of as the woman’s to have been what 
devolved upon her by the death of her husband, and 
not to have been her proper Stridhana, it ceased to be 
hers at the moment of a valid adoption made by her 
of a son to her husband and herself: in the same 
manner as property, coming into the hands of a preg¬ 
nant widow, by the same means, cannot be used by 
her as her own. after the birth of a son. An adopted 
child is in most respects precisely similar to a post¬ 
humous son. From the moment of the adoption 
taking effect, the child became heir of the widow's 
husband, and the widow could have no other autho¬ 
rity but that of mother and guardian.’ The only 
means of evading the application of this opinion, so 
weighty and so directly to the point, has been by 
arguing that it was given in regard to a Madras case, 
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and had reference to the law of The Mitacshara. But '858. 
first, no distinction between the two schools, as to the 
point in question, are in any way alluded to in the 

opinion ; and next, the case itself was one of the sue- Mussamut 

cession of a widow to the separate property of her 

husband, in which case a widow has the same right 

under The Mitacshara as she has in all cases according 

to the law. There is a diflerence between the 

two scliools as to the period at which, after birth, the 

rights of sons over the property of a father commence,— 

The Mitacshara school holding the commencement to 
be immediate and the rights of the sons to be concur¬ 
rent with those of a father (as with us in the familiar 
case of an entail) ; and the Bengal school holding the 
rights of the sons to commence only on the death of 
the father. But there is nothing in that difference 
which affects the applicability of Mr. Colcbrookes 
opinion to the case of sons in Bengal, as well as else¬ 
where, antecedent to birth. See the dictum of the 
Fr.vy Council in Dhiirm Das Pandey v. Shama Soondri 
Dibiah (3 Moore’s Ind. App. Cases 243). Now, upon 
the authorities, there can be no doubt that that is the 
result of an act of adoption, because the property is 
in the widow from the death of the husband till the 
power of adoption is exercised. Then that adoption 
divests it from the widow and vests it in the adopted 
son. Authorities are not quoted for this opinion, nor 
does the point appear to have been specially dis¬ 
cussed in the case. But the passage shows the 
sense of the highest judicial authority as to the ad¬ 
mitted doctrine on the subject. An anonymous case 
may also be cited from the manuscript papers of Sir 
Eduard H East, in Morley's Dig. (vol. ii. p. ,8), in 
whuh incidentally, the same opinion is very strongly 

25 
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expressed:—‘Since the Defendant had come to the 
age of sixteen, the widow had given up the property 
entirely to his manatjement and benefit, which was a 
strone corroboration of the truth of the Defendant’s 
case, because the widow herself had actually, by the 
adoption, deprived herself of a life-estate.’ Of the 
cases decided by this Court at all bearing upon the 
tjuestion, those of Ronce Kisheumjnjce v. Rajah Ood- 
7 i'nnt Singh y and of Ranikishcn Surkhvl v. Miissnmviaut 
Sri Matee Dibia, before referred to, and another case 
of Pi an Nath Rai v. Raja Govind Chandra Rai (5 Sud. 
Dew. Adaw. Rep. p. 37), which has been cited in the 
ariruinent, relate, as has been noticed, to the distinct 
point of retrospective rights claimable by a son after 
adoption : and the text of Hindoo law, in respect to 
the riizhts of sons unbeofotten or in the womb, in which 
the entire stress has been laid in connection with the 
two first cases, has been above fully adverted to and 
explained. There is a case (Mussi( 7 nmant Phuwani 
Munce v. MiissiDumant Solnk/nia, i Sud. Dew. Adaw. 
Rep. 322), which is in support of the general view 
which we have formed. A decree was there made by 
Mr. Harrington in favour of six daughters’ sons, with 
reservation of the eventual birth of other sons to one 
of the daughters, who would be entitled to share with 
the other daughters’ son, A case has been much re¬ 
lied on in opposition to the right of the widow, that of 
Kanina Alai Jai Chandra Ghos (5 Sud. Dew. Adaw. 
Rep. 42). See also Kishen Lochan Bose v. Tarini 
Dasi {5 Sud. Dew. Adaw. Rep. p. 55) decided by Mr. 
Titrnbt^lC the effect of which is thus stated in the mar¬ 
ginal note :—‘ By the Hindu Law in Bengal^ a sister's 
son (even though unborn or unbegotten, at the time of 
his maternal uncle’s death) is an heir preferable to the 
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son of the paternal uncle of deceased ; and a sister 
likely to produce male issue (though having none), as 
trustee for such issue, enters on the succession of her 
deceased brother’s estate, to exclusion of his paternal 
uncle's son.’ The authority of this case has been 
much shaken by the subsequent decision of Mr. fFa/- 
pole^ in the case of Lakhi Priya Bhairah Chandra 
Chaudhuri (5 Sud. Dew. Adaw. Rep. p. 315), but on a 
ground distinct from that now under consideration. 
For the latter decision went on the point (see p. 321) 
that * the text of Menu, which deprecates deprivation 
of subsistence of the unborn, had regard to the estate of 
the paternal grandfather,* and did not apply to the case 
then before the Court, of the estate of a maternal uncle. 
But the fact, which, under any circumstances, entirely 
distinguishes the case of Karima Mai v. Jai Chandra 
Ghos from the present one, is that the question there 
was of the nature of the possession to be given to a 
sister who is incompetent to be an heir to her brother ; 
and the question here is of a widow who is an indis¬ 
putable -heir to her husband’s estate. Possession given 
in the first case to a sister could only be as trustee for 
others. On the merits, however, of the decision it¬ 
self, it will be seen to have rested on opinions delivered 
by the same Pundit, so shifting and inconsistent as not 
to command much respect. There arc passages at the 
same time in his first elaborate By'icasta which point 
distinctly to the rights of unborn sons as being even¬ 
tual only; for instance, that Byieasta states, at p. 44, 
ib., that the first authority adduced * established, that 
the father's daughter’s son took deceased’^ estate, if 
existing at the time of iiis death; but not that the 
ownership in the estate should remain in abeyance 
and at the end of an indefinite time the succession 
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vest in the posthumous sister’s son. And again, ' In¬ 
spired legislators had made provision for the custody 
of the estate of minors, but neither they, nor any writer, 
had provided for the charge of the estate of the un¬ 
born during an indefinite time ; therefore the unborn 
could have no property.’ It remains only to notice 
two cases ; in one, JSlussiiynfuattt Hnnidta Chowdrayn 
V. Mussumaiit Pudoo Miinee Choii'drayn (4 Sud. Dew. 
Adaw. Kep. p. 19), of which the fact of a widow having 
received a permission to adopt, was adjudicated on, al¬ 
though no adoption had been made ; and in another, 
Miissumniaut Subadra Chowdryn v. Golnknatk Chowdry 
(7 Sud. Dew. Adaw. Rep. p. 143), of which the ma¬ 
jority, Messrs. Tucker and Reid, of the Court, held, 
that until an adoption was actually made, no action 
would lie in regard to the validity of an alleged deed 
of permission. Little of weight can be deduced upon 
either of these decisions as respects the point now 
under inquiry : they are in themselves brief and gene¬ 
ral as regards the point of receiving or rejecting a suit 
under the circumstances stated, and do not furnish 
strong authority in support of a judgment on either 
side in the present controversy. Against the direct 
authorities and reasonings above detailed, there is 
nothing to be stated, but some doubtful allusions as 
to w'hat the term ‘ birth ' positively intends, when em¬ 
ployed in Hindoo Law. A passage in Colebrookds 
* P- 5 ^ 5 * been referred to, in which 

birth is spoken of ‘as a particular relation of body, 
not a relation taking place at the first instant of pro¬ 
creation.’ Theof this Court, in the first By- 
wasta in Koruna Mai v. Jai Chandra Ghos (5 Sud. 
Dew. Adaw. Rep. p. 44), says ‘birth was twofold;’ it 
might be referred to the period of ‘ conception or to 
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actual production.' In the marginal note by Mr. J. C. 
C. Sutherland (a gentleman nliose opinion on points 
of Hindoo Law is deserving of much respect), to the 
case of Lakht Priya v. Bhairab Chandra Chaudhuri (3 
Sud. De\w Adaw. Rep. p. 315), lie has introduced the 
words (not to be found in the decision as set forth in 
the body of the report) ‘ Right of succession cannot 
remain in abeyance in the expectation of the future 
production of such heir not conceived at the time of 
succession opened.' It has been argued that Hindoo 

rules and family customs have established a period, in 

the sixth month of pregnancy, from which conception, 
in a legal sense, can be calculated. These, however, 
are very feeble grounds for introducing a novel and 
most perplexing standard and origin of right into our 
practical jurisprudence; and it is obvious that the 
rather fanciful analogy which has been contended for 
between a real pregnancy and a constructive preg¬ 
nancy through a permission to adopt, will here fail ; 
for the argument has been, that the right vests in the 
child to be adopted from the moment that permission 
to adopt is pronounced by the husband, and not from 
the sixth month or any other period after that date. 
The truth is, that the supposition of a positive and 
actual right vested in an embryo which may never 
come into full existence, is one which must almost 
be rejected on the mere statement of it. It is parti¬ 
cularly repugnant to common reason in the case of a 
possible adoption, which may be made after the lapse 
of many years, or may never be made at all. If the 
supposition were to be admitted and acted upon, the 
effect would be to alter the whole course of natural 
inheritance, for there would be one course of inherit¬ 
ance as from the son to be adopted, and another (a.s 
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is usual at present) from the widow’s husband upon 
her own death. The rights, for instance, of any 
daughters of the husband would in the former case be 
wholly set aside. It is true that a widow may, from 
the continuance of her life-interest, have an interest 
opposed to her duty, which should lead her, if she has 
a permission from her husband, to adopt a son with¬ 
out any delay which she can avoid. But there ap¬ 
pears to be no power under the Hindoo Law to compel 
a widow to adopt, though a case (in Macnaghten's 
‘ Principles on Hindu Law,’ vol. ii. p. 247) has been 
referred to, where there is a mention of an incompe¬ 
tency in a widow to succeed, if she neglect to make 
an adoption. The subject, however, is only cursorily 
noticed in that case, and in connection with a point 
which appears to have been ruled upon diflerent 
grounds. The question of any possible check on a 
widow, who wilfully protracts or evades an adoption 
specially enjoined upon her by her husband, is not 
before us; and what we have to decide, viz., the 
power of a widow, duly authorized to adopt, to claim 
under any circumstances her personal rights until she 
does adopt, is not affected by a consideration of what 
might be the proper course, if she could be proved to 
have violated any clear and positive legal obligation.” 

The Court then proceeded to give judgment on the 
validity of the Will and alleged adoption set up by 
Defendants in these terms : “ The objections, raised 
upon the nature of the plaint, being disposed of, it re¬ 
mains to decide upon the third and last plea preferred 
by the Appellants in the case No. 541 of 1847, namely, 
their claim under the Will of the deceased, Chundur 
Bosun, alleged to have been executed by him, the day 
before his death. On the subject of the Will, we find 
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it important to note the following obser\'ations. The 
document was not been registered. Radhanauth, the 
brother of Mohadeb, the common ancestor of the par¬ 
ties in this cause, is alleged to have been present when 
the Will was drawn out. It is alleged that the Will 
was executed and Muthoornauth adopted by his ad¬ 
vice ; yet the Defendant, Bamundoss Mookcf'jea^ admits 
that he and Radhanauth had many disputes. Indeed, 
in his petition of the 9th of August, 1832 (or only 
six weeks before the alleged execution of the Will) 
which will presently be referred to, Ba^nundoss 
called Radhanauth his mortal enemy, Radhanauth's 
name is not attached to the deed, nor are the names 
of any of the relatives of the family ; neither is there 
a particle of e\'idence to show when and under what 
circumstances this acknowledged bitter enmity ceased. 
It is said for the Appellants that respectable natives 
object to be witnesses to deeds, as it subjects them to 
be cited to gave evidence in Court. This was a most 
urgent reason for Ivaving the Will registered as soon 
as it was draw n. No such precaution was however 
taken. It appears from a petition presented by Chun- 
dur Bosunj in propria persona, to the Magistrate, on 
the 4th of August, 1832, that he and Bamundoss 
Mookerjea were then great enemies. He therein com¬ 
plained that Bamundoss Mookerjea was about to drive 
him and his mother out, and had subjected him to 
extreme ill-treatment and indignity; that Bamundoss 
Mookerjea was making away with the accounts; that 
the Petitioner had only a few' months to attain his 
majority, when the accounts must be rendered to 
him; notwithstanding which, the Will, dated but a 
few weeks afterwards, or on the 22nd of September 
idem, is altogether in favour of Muthoornauth Bamun- 
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doss Mookerjeds son. The existence of extreme enmity 
is thus shown, and no attempt has been made to prove 
that subsequent reconciliation took place. In answer 
to the above petition, Baimindoss Mookerjea, on the 
9th of August, 1S32, d\stmcWy siy\Qd Chuuder Bosu?i 
as a minor who had absconded, and for whom he was 
anxiously in search lest he should get into harm. 
There is no mention of preparation of draft or discus¬ 
sion of terms (such as is always usual with the na¬ 
tives of this country) of any \^'ill before the 3ist of 

_ 4 

September, the day of Chunder Bosun s Never¬ 

theless the instrument is one most elaborately prepared, 
with every possible provision to secure the interest of 
Bamundoss diookerjeds son, and to shield Bamundoss 
Mookerjea from every description of responsibility. If 
the state of the deceased was such as is shown by 
Bamundoss Mookerjea hims< lf in the second paragraph 
of his answer on the record, namely, that having 
caused tlu' Will to be written, the deceased the same 
day became perfectly senseless (hotto chytunno), it is 
hardly possible that he should have been capable of 
dictating and understanding its contents, dra\^■n as they 
arc with such studied particularly and precaution, and 
of signing it, as it appears to have been signed, with a 
perfectly (inn and steady hand. 1 he firmness of the 
signature is particularly remarkable, so as to be quite 
inconsistent with its being the act of a man reduced 
to the last stage of illness. Again, the recitals in the 
Will are opposed to statements made by the Defen¬ 
dants on other occasions. Inconsistencies of the kind 

must add to the impression arising from the other 
circumstances whuh sliake the credibility of the 
\\ ill. I he W ill enjoins that the conditions and cere¬ 
monies of adoption shall be performed by the f^lain- 
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tiff, the widow. The Defendant's pleader. beini( 
asked by the Principal Suiiih'r Amcen, on the occa¬ 
sion of the preparation of the proceeding- undir 
section \o, Ben. Reg. XX\ I., 1S14, on what dat<* tlu* 
Plaintift performed the ceremonies, answert*d, that he 
must refer to his principal lor information upon that 
point: and then on the u)th ol December^ t^ 4 S' said, 
that she had performed them on the igth of "June. 
1834; that she was present in the room, and tliat 
she received the child in her arms. Several wit¬ 
nesses were produced to prove this fact, but they 
said she was in a separate room. -Moreover, in the 
petition presented by two of the Vakeels of this 
Court {Bunoshec Buddvn Mittur Rajnarain Duff), 
on the 2 b{\\ o\ December, 1844.it was stated bv them, 
on behalf of Baynundoss Mookerjea, that Chunder Bo¬ 
sun, when in full possession of his senses, had himself 
performed all the ceremonies of adoption of Mnfhoor- 
naufh, according to the Bengal Shasfers ; or, to make 
use of the words of the petition, ‘ had completed ail the 
conditions and forms ol adoption and that, there¬ 
fore, the Plaintiff could not object to his adoption in 
opposition to her deceased husband’s acts. These 
discrepancies, though not conclusive evidenct' a^-ainst 
Muthoornaufh, who was a minor when the petition was 
Hied, alTord strong presumption that his claim under 
the Will has no good and just foundation. There is 
^ another circumstance connected with the Will, which, 
though we do not lay conclusive stress on it, must 
yet not be passed over without comment. It is a very 
remarkable fact that the alleged Testator throughout 
the Will, speaks of matters connected with his mi¬ 
nority, and in no part of it declares himself a major. 
It may be said, that the making a Will is in itself a 
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presumptive proof and assertion on ids part that he 
had attained his majority. It appears however to us 
worthy, notice, that in an instrument containing so 
much detail, and drawn with so much care, labour, 
and consideration, including a circumstantial narrative 
of all the antec edent circumstances of the familv and 
property, the important fact that the Testator was of 
age was not set forth distinctly. It would be no 
strained infereiu e from the terms and general purport 
of the instrument, to conclude that Chunder Bosun 
had not attained his majority. Indeed Bamundoss 
Mooker}ea‘s petition of the pth of Au<riist, 1832. aln^adv 
ad\erte(i to. which relers to his minoritv as to last for 
I'ight or niiic months loncrer, is strong coiiHrmation 
that Chnndcr Bosun at the time of his death was ;i 
minor. .\s to the verification of the Will, it is to be 
ohserwd that the names of four persons are .attached 
to it, namely, Bislninfh Hose. Nussecrani Singh. Chun- 
(Inenath Chufterjec, and Hnrrecmohun Chatterjce. Of 
these Huyrecmohun is dead. Bishnut/i. alleged hv the 
Defendant to be the writer of the in.strument, though 
summoned, is not forthcoming; and the .Appellants 
(lid not. as required by law, take at a proper time the 
necessary steps to cause his appearance. They made, 
indeed, at a subsequent period, a general application 
lor a fresh suhfxpna to be issued to some sixtv wit¬ 
nesses, Bishnath being one of them : but this the 
Principal Suddcr Ameen rejected as being a mere de¬ 
vice to protr.act the proceedings, Nusseeram and 
C luindui-nath were examined by the Principal Sudder 
Ameen. as were sundry other witnesses, as to their 
knowledge of the Will. He has rejected their evi¬ 
dence, but ill so doing has, without any proof adduced, 
thrown an imputation upon the two witnesses aho^e- 
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namt-cl, of being professional witnesses, i.ndeserx ing of 
any credit. As we Hnd nothing on the record which 

justihes the expression of such an opinion, we deem 
it necessary to notice that the Principal Snddcr 
Amec's conduct in offering such remarks, unsup¬ 
ported by any proof, is most censurable. As to the 
other witnesses who have also been examined with a 
view to substantiate the Will, we find that they too 
have deposed to its execution, as well as to its attes. 
tation by Xusseernm and others. I'hese witnesses 
say that they were present on the occasion, but we 
cannot attach such weight to their testimony as would 
induce us to declare the Will genuine in opposition to 
the very strong proofs already referred to, not adduced 
by the Plaintiff, but arising mainly out of circum¬ 
stances and events over which she had no control. 
Phis circumstantial evidence, we would pointedly re- 
mark, is supplied by the principal Defendant himself 
fhe non-registry of the Will, his discrepant peti^ 
tions and statements, his petition of the 9th of Au¬ 
gust, 1832, to the Magistrate, added to the terms and 
conditions of the Will itself (the preparation of which 
is admitted to have been deferred to the ver\ last mo¬ 
ment), are circum.stances over which the Defendants 
had every control: and which in our judgment c reate 
a high degree of suspicion as to the genuineness of the 
instrument which greatly outweigh any testimony or 
proof that has been brought by the Defendants.’ It 
has been argued that the non-registrv of the Will 
cannot be held to be a valid objection, inasmuch as 
the C ourt has prohibited the registry of Wills or docu- 
ments of persons decea.sed. fhe answer is, that this 
rule was laid down incase No. 1218, of the 21st of 
June, 1839, long after the alleged date of the Will in 
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question. It has also been urged tliat the instrument 
has been in the public offices from a period within ten 
months of its alleged execution ; but this can afford 
no satisfactory proof of its actual execution by the 
deceased ; but further, even if it be admitted to be 
genuine, tiie validit}’ of it is questioned on the ground 
ol its being the act of a minor. The presentation of 
the petition of the 4th oi August^ propria 

persona, by the deceased Ckunder Bosun, to the Magis¬ 
trate, which i-^ acknowledged to be a genuine docu¬ 
ment, is evidence ol tlie nature to which we have 
above adverted. It is evidence beyond the control of 
the parties before us. I he Uetitioner tlierein stated 
that eight or fiine months of his minority still re¬ 
mained, and he died within forty-eight days of the 
presentation of that petition. The Defendant, Bamnn- 
doss Mookerjea, in his answer to that petition, given 
to the Magistrate a few days subsequent to it (a docu¬ 
ment also acknowledged by his pleaders to have beeji 
presented by him) repeatedly speaks of Ckunder Bosun 
as a minor, whose well-being and conduct it was his 
{Baniundoss Mookerjeds) duty to look after. I his is 
evidence drawn from unimpeachable sources, fur¬ 
nished, too, by the principal Defendant iumsell, many 
years before tlie institution of the suit, and forms the 
strongest possible presumption (we had almost said 
conclusive proof) of the fact of the deceased Ckunder 
minority at the lime of the alleged Will. We 
cannot, then, after duly considering and \veighing all 
tliat IS beiore us, but declare that in our opinion the 

Deiendanls have altogether failed in proving the Will 
in their favour. There is, besides, the strongest ground 
on the record to believe it to iiave been the act of a 
minor, and, thcrelore, legally inoperative and inad- 
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missible. We cannot, therefore, upon tlie oral evi¬ 
dence which the Defendants have brought to support 
the W ill, and which is disproved by all the circum¬ 
stances and-probabilities ol the case, believe that any 

permission, oral or otherwise, was given by Chiindcy 

lor the adoption of Miithoornaiitli. Under such 

circumstances, the right of the Plaintilf, the widow of 

thunder Bosun, to succeed to his estate under the 

provisions of the Hindoo law, is indisputable, and we 

have only to determine ho.v much of the propertv 

claimed she is entitled to recover, as being part of 
that estate. 

'• I'lie Delendant Bamundoss Mookerjea, has laid 
claim to the Tatook Runghaut. in Zi/ca/i Xuddea. and 
to certain indigo-factories in Zillahs Mvmensinol, 
Rungpore, and Uacai. I'lie Ta/ook he calls his own’ 
self-acquired property, and the factories are said bv 
him to have been erected since the death of Chunder 
Bosun, and a factory in Zillah Xuddea is alleged to 
have b«n built by him (the Defendant) at his own 
cost. I he.se pleas are by no means satisfactorilv 
proved. It is admitted that the Ta/ook was pledged 
to the common ancestor, Mohade/,. It is nowhere- 
stated, nor is it in any way shown, that the pledge was 
redeemed. The Defendant states that after Mohadeb's 
death he paid the sum of Rs. i6 in addition, and got 
a bill of final sale in his own favour for Rs. 316 on the 
17th Assay, 1231, This Kubalah, or hill of sale, is filed, 
but no witnesses have sworn to it. The Defendant 
caused his name to be registered in the Collectorate 
in lieu of Mohadeb, on the i8th Srahnn of that year. 
Being manager for the family, this would be a matter 
of no difficulty ; but neither the Rubalah nor the re¬ 
gistry is proof of self-acquisition. The estate origi- 
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nally was held in mortgage by Mohadcb, and the Court 
have repeatedly ruled that proof of the specialty of 
self-acquisition is an onus which lies on the claimant 
when a question of succession to property, alleged on 
the other part to have belonged to a famil}- whit h is 
admitted to have been generally joint and undivided 
in estate, arises between the heirs of a deceased an¬ 
cestor. The Kuhalah is not proved, and mere regis¬ 
tration in the Collectorate is not sufficient to establish 
self-acquisition by the Defendant. Neither is the 
evidence adduced by the Defendant, as regards the 
indigo-faitorv at Xndden. such as to prove that pro¬ 
perty his own. Two or three witnesses have in gene¬ 
ral terms deposed that it belonged to the Defendant ; 
but their ( vidence is weak and incom lusi\ e. In 
regard to the remaining factories, the Defendant has 
adduced no proof whatever, nor has he brought 
forward anything to dispro\ e the c laim which Plain¬ 
tiff has laid to certain tanks and gardens at Beer- 
tinggur, the family residence. We are» therefore, of 
opinion that a decree must pass in favour of Plaintiff 
for her husband's share of the abo\'e-menlioned pro¬ 
perty, as Well as for that which, it is admitted, descended 
from Xfohadeb to his heirs, and was held bv the Defen- 
dant, Bnmundoss Mookerjea, as he acknowledges, for 
the benefit of his third son, Muthoorncitith, alleged to 
have been adopted by the Plaintiff's husband, the late 
Chnnder Bosun. In the plaint an allegation is made 
that the mesne profits of the estate on the Plaintiff’s 
share amount to Rs. 13,000 per annum. The Prin¬ 
cipal Sudder Amecn records that the Plaintiff refused 
to take out an Anteen to calculate the actual proceeds, 
and that the Defendant declined, under various pre¬ 
tences, to furnish, for the period of his management, 
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the papers rtquishe to ascertain them, and he. theie- 
fore, rejected so much of Plaintiff's claim. We are of 
opinion that mesne profits must be awarded to Plain¬ 
tiff from the date of her disposse.ssion, that is, from the 

date of Mohadch's death, and that for the ascertain- 
ment of their amount an Amee/i must be deputed in 
ordinary course. The Defendant will be called on to 
give up his accounts of tbe collections, and the Ameni 
will further take the usual steps to li.^ the amount 
realized by him. The Plaintiff having been debarred 
from an earlier suit by minority, interest is awarded 
a^t 6 per cent, on each year's mesne profits on the 
f laintilf s share ol all the landed property claimed, 
from the date of Mohadc'b'a death up to the date of 
suit, and at the rate of 12 per cent, from that 
date to date of decree, and the same interest on the 
aggregate .so calculated up to the date of realization. 
Mesne profits and interest to be charged to Bamun- 
doss Mookerjea exclusively up to the date of Mnthoor- 

nnuth's majority, and to both Bamundoss Mookerjea and 
Muthoornauth from that date to realization, ft is to 
be here noticed that Mathoornauth has been recently 
allowed, on declaration of his majority, through his 
pleader in this Court, to appear as a joint party in the 
cour.se of the appeal proceedings. I’laintifT's claim to 
certain gold and silver plate is disallowed by the Prin¬ 
cipal Sudder Ainecit, who does not deem the evidence 
of the four witnesses adduced worthy of credit, for the 
reasons stated in his judgment. We see no reason to 
interfere with this part of his decision. He has also 
rejected so much of the plaint as lays claim to a 
share of Rs. 3,00,000 cash and Rs. 3,00,000 out¬ 
standing balances;, on this point, likewise, discrediting 
llie same four witnesses. The Idaintiff has sued speeb 
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ticallv lor lliest* amounts, and has failed to establish 
anv proof of their being due. The suit was not for 
prodiK'tion of accounts. W’e concur with the Prin- 
ci])al Sntidcr Aniccn, that no sufficient proof has 
been iijixen of these claims, and. therelore, as regards 
them, dismiss the suit before us. I nder the s|>ecialt\ 
of the case, in which we consider great wrong to 
have been done to the Plaintiff by a party who comes 
forward as the guardian of the Plaintiff's husband, 
a minor, and in consideration of the large amount of 
mesne prolit^ that must undoubtedly have been col- 
lei led, we chari^e all the costs ol this suit to Bainitit- 
doss Mookvrjca. and to Miifhoornanth, for whose 
benelit he acted, save those of the Defendants. Doerga 
Pershad and Kishen Pershad, who will, as having 
supported the defence of Biifniuidoss Mookerjea, Jjay 
their own costs.” It was, therefore, ordered that a 
decree pass in favour of Plaintiff, in amendment of 
the decision of the principal Sudder Ameefi, indi¬ 
cated above ; that all the costs of this Court incurred 
in both the causes, save the costs of Doorga Pershad 
Mookerjea and Kishen Pershad Mookerjea, Defendants 
in the Ziliah Court, be charged to Bamnndoss Moo¬ 
kerjea and Muthoornaufh, '^^^'ord\v\gio i\\G amount pre¬ 
pared bv the Accountant of costs of the Court, with 
interest thereof from the dav of the decree to that of 
lh<‘ liquidation thereof. 

From this decree the present appeal was brought. 

Mr. I\. Palmer, Q. C., Mr. Leith and Maude, 
for the Appellant. 

Tw o questions arise ; first, whether the evidence as 
to the Will of Chunder Bosun, and of the adoption of 
the Appellant's son. Mtifhooi naufh, in pursuance there- 
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of, justified the decree appealed from ; and secondly, 
whether the Respondent, as widow of Chttnder Bosun, 
was capable, in her character as widow, of bringing 
this suit, when an e.Kpress power was given to her bv 
her deceased husband to adopt a son. Upon the second 
ground, it is admitted by the Respondent in her plaint 
that her deceased husband executed a deed of adoption 
authorizing her to adopt a son, and of her intention 
to do so. Therefore, the failure of the .\ppellant to 
prove that deed to the satisfaction of the Court was 
immaterial, and the Respondent was estopped, as far 
as her rights as widow were concerned, from con¬ 
testing the point. The Court below having insisted 
on our producing this deed, which was • not in our 
custody, we submit that it was a miscarriage of jus¬ 
tice, and that the cause ought to be remitted to the 
Court below on that ground. Every probability is in 
favour of the adoption, which is indispensablv required 
hy the Hindoo law. The Dattakn-Mimamsa:'sov. 

‘■is. 2, 3, 6, 58, translated by Sutherland, pp. 2, 23. 
The widow being incapable of performing sacrifice, a 
substitute is admitted for the performance of that ce¬ 
remony in the adopted son. The Mitacshara, ch. i. 
sec. xi., note to sec. 9, p. 308. The wife, in such a 
case, IS but the agent, the mere instrument ; the pri¬ 
mary author being the husband. The " Dattaka- 
Munamsn,’' sec. i. cIs. 19, 21, 22, translated by Suther- 
hind, pp. 7, 8. The Court leans to the presumption 
in tavour of an adoption having been made, the spi¬ 
ritual welfare of the deceased being dependant upon it. 
Huradhun Moohurjia v. Muthoranath Mookurjia (a). 

I hen comes the important question, who is to be 
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adopted : the Hindoo law says from among kinsmen, 
connected by an oblation of good in the first place. 

Ditfa/ca-A/imamsa;' sec. ii. cl. 2, translated by 
SuthcrliDid, p. 26; and a preference is to be given 
to a brother's son. Stranges “ Hindu Law,” vol. i. 
p. 8(S (2nd Edit.). \V. A/ac?/ag/iten*s “ Principles of 
Hindu Law, vol. i. p. 68. Everything is in favour 
then of our contention that the Respondent adopted 
Muthoornauth under the power of adoption given her 
b\ Chunder Bosun. The adoption was proved by the 
Pin shita, ox \'Aw\\\y priest, the medium througli which 
till' hoy to be adopted is, by Hindoo custom, solicited. 
Secondly, after the admission that the Respondent was 
authorized to adopt a son, she was not, we contend, 
entitled to bring a suit in her own name, claiming as 
a childless widow, to be the deceased’s heiress at law. 
She ought to have executed the solemn trust and per¬ 
formed the obligations imposed upon her by adopting 
a son for the benefit of her husband, and the suit 
should have been brought in such son’s name, to 
whom she is, in fact, but a trustee. Dhurm Das 
Iandey AIussuinat\ Soondri DibioJi (a). An adopted 

son has all the rights of a posthumous son, and a 
sale by a widow to his prejudice, even before adop¬ 
tion, is invalid. Ranee Kishenmunee v. Rajah Ood- 
7011 nt Singh (h). The present case is distinguishable 
from Soondiir Kooniarcc Dcbheea v. Gudadhitr Per- 

shad Tc 7 oarree (c) : there the widow liad exercised the 
power of adoption, but the adopted son died a minor, 
and she sued in the two-fold character of heiress of 
her deceased husband and of the adopted son. 


(^/) 3 Moore’s Ind. App, ('ascs, 22^. 
(t) 3 Ben. Slid. Dew. Rep. 22.*^. 


(r) Anlc, p. 54 - 
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At the conclusion of the .\ppellant's argument, the 
following observations were made by 

Ihe Kight Hon. T. Fe.mufkto.n Leigh. 

On the first point their Lordships arc perfecllv 
satisfied that the decision prono\inccd by the Court 
below is right; and so far from being disposed to 
overturn the judgment of the Court upon that point, 
even if the judgment had been the other way, they 
would have felt themselves bound to have establislu-d 
it. An obserxation, however, is made by the Sutidcr 
Dcicanny Court, that the Zillah Judge, with respect to 
two of the attesting witnesses, has spoken of them 
from his own knowledge, as being what he calls “ pro¬ 
fessional witnesses,” persons of no character, and, 
therefore, entitled to no credit whatever. He does not 
say that, as we understand him, from his own per¬ 
sonal knowledge of the parties, as being in the habit 
of coming before his Court. Now, the Judges in the 
Sudder Dewanny Court have passed a severe censure 
upon the Zillah Judge, for making that observation. 
Their Lordships think it right to say that in that 
censure they do not at all concur. It is of great im¬ 
portance that the Judge should know the character of 
the parties, and it is of great advantage to the decision 
of the case, that it is heard by a Judge accjuaintcd with 
the character of the parties produced as witnesses, who 
is capable, therefore, of forming an opinion upon the 
credit due to them. With these observations we do 
not think it necessary to trouble the Counsel for the 
Respondent at all upon this part of the case. 

The other point discussed is a point of law, whether 
the widow, having a power of adoption, destroys her 
right to sue in her individual character as widow, and 
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111 truth, therefore, has barred herself from maintain- 
mg the suit in which she has obtained a decree. 

Mr. Q. C., and Mr. JV. F/eM. for tb<i 

Respondent. 

The question is now narrowed to the single point, 
whether the Respondent, as the widow of C/anu/er 
Bosun, IS entitled to recover her husband’s share of 
the property ; and that raises the question, whether 
the devolution of the estate on her would be prevented 
by a power of adoption being given, and the possi¬ 
bility of a third person coming into existence prevent 
her taking her husband’s share in the family estates 
Our contention is, that her husband’s estate pa.ssed to 

her as a childless widow and as his heir. She takes a 

life estate. Kcerut Sing v. Koolahul Sing (a), Sfrunge’s 
"Hindu Law," vol. i. p. 121 (2nd Edit.). IV. Mac- 
naghtens "Principles of Hindu Law," vol. I. p. 19. 
With regard to her right to sue, there being power 
gi\en her to adopt a son, it is exactly the case of a 
possibilty of having issue, the case in such circum¬ 
stances resting on the analogy of a woman being 
encctnfc-, she would undoubtedly take on death of 
her husband, and receive the rents and profits until 
the birth of a child. Again, the child in the womb 
might never be born alive. But, in the meantime, and 
before the birth, who is to take? Who is to sue 
during the intermediate time for trespass? Certainlv 
the widow on whom the estate devolves. These in¬ 
stances illustrate the great inconvenience which would 
ensue if the estate was left in doubt. A great distinc 

tion exists when the widow takes the interest under a 
deed giving her power to adopt, and under her rights 

0 *) 2 Moore’s Ind. App. Cases, 331. 
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b)^ the Hindoo Law as widow of a childless man. In 
this case her right to sue is as widow. Every case 
upon this point has been thoroughly investigated in 
the judgment of the Court below. They referred to, 
and relied upon, the following cases ;— Pran Nath Rai 
V- Raja Govind Chandra Rai (^7), Ranee Kishenmunee 
V. Rajah Oodwunt Sing {h), Ramkishen Surkheyl v. 
Mussummaut Sri Mutee Dibia (c), Chundun Koon- 
waree v. Shea Ratna Singh (d), Mussumaut Subadra 
Chowdryn v. Goluknath Chowdry (e). 
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Mr. Leith^ in reply. 

First. By the Hindoo law a sister, likely to prodncr 
male issue, but not even begotten, surviving an only 
brother, is entitled to the sueeession, and to .-nt.'r 
possession until the production bv her of male issiu' 
KhhenLochan Boses-. Tnrini Dnsi (/). Mussummaut 
So/ukhna V. Ramdolal Pan,le [g). Secondly. A widow, 
with power to ado])t a son, cannot sue in her own 
right. Ranee Kishenmunee \. Rajah Oodwunt Singh (/;). 
Mussumat Subndea Chowdryn v. Goluknath Chowdry {/). 
It IS true that in the lonner case she claimed as heir 
of her deceased son, and in the latter her claim was 
for the intended adopted son ; but these cases establish 
that principle. The theory of the Hindoo law is, that 
the moment permission is given to adopt, it has the 
same effect as if a child was in the womb of the 
mothy; and a boy sub.sequently adopted, as might 
be done in this case, has all the rights of a post- 


(rt )5 ben. Slid. Dew. Rep. 37. 
(c) 3 Be;i. Sud. Dew. Rep. 367. 
{e) 7 Ben. Sud. Dew. Rep. 143. 
ig) I Ben. Sud. Dew. Rep. 324. 
(/) 7 Ben. Sud. Dew, Rep. 143. 


(i) 3 Ben. Sud. Dew. Rep. 228, 
{<0 3 Ben. Sud. Dew. Rep. 275. 
(-/) 5 Ben. Sud, Dew, Rej). 55, 
{^0 3 Ben. Sud. Dew. Rep. 228, 
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humous son. Ramkishen Surkhevl v. Mitssummaut S/'i 
Mutee Dibia (^7). The widow, therefore, has no autho¬ 
rity but that of intermediate management. 

The Right Hon. T. Pi£.MBiiRroN Leigh: 

Their Lordships do not entertain any doubt upon 
this ease ; but as the question is one of extreme 
general importance, they were anxious to hear whether 
any serious objections could be made to the judgment 
appealed from by Counsel so familiar with the Hindoo 
law as is Mr. Leith. But, on considering this judg¬ 
ment, which is most able and elaborate, they entirely 
agree in the principles laid down in it, and can add 
nothing to the clearness and force ol its reasoning. 
J hey have, therefore, simply to express their entire 
concurrence in the judgment of the Sudder Court, both 
upon the question of law' and the question of fact, 
wdth the single qualification of that incidental observa¬ 
tion made upon the language of the Zillah Judge in 
expressing his opinion with respect to the tw^o attest- 
ing witnesses. They will, therefore, recommend Her 
Majesty to confirm the judgment pronounced by the 
Court below, with costs. 

{a) 3 Ben. Sud Dew. Rep. 371. 
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Chevt Ram ... ... ... Appellant, 

AND 

Chowdhree Nowbut Ram ... Respondent* 

On appeal from the Sudder Dewanny Adaivlut, North- 

Western Provinces, Agra, 


This was an appeal from a decree of the Sadder 
Dewanny Adawliit of the North-Western Provinces, 
affirming the decree of the Zillah Court of Bareilly, 
which decided against the authenticity of a Bond, the 
subject of the suit, in which Radhakishen, since de¬ 
ceased, the father of the Appellant, was the Plaintiff, 
and the Respondent, the party who had executed 
the Bond, was the Defendant. 


° Present : Members of the jfiKiicial CommilUe,—T\\c Right 
Hon. Lord Ringsdown, the Right Hon. Dr. Lushington, the Riglit 
Hon. The Lord Justice Knight IJrucc, the Riglit Hon. Sir Edwurd 
Ryan. 

— The Right Hon. Sir Ltiwrencc Peel. 

peaching the document, be clear and strong to justify the appellate* Court 
reversing the decree appealed from. 

Circumstances in which the Judicial Committee upheld a Bond im¬ 
peached as a forgery, and reversed the concurrent decrees of the Zillah 
and Sudder Courts in India. 

Costs \t\ India and upon appeal allowed to the Appellant, uoon a 
reversal of the decree of the Court below. ^ 


30th Nov. 

& 

1st Dec,, 
1858. 

In a ques. 
tion involving 
the genuine¬ 
ness orforgery 
of an instru¬ 
ment sued 
upon, which 
the Courts in 
India had 
opportunityof 
personally in¬ 
specting, and 
held genuine, 
it is necessary 
that the evi¬ 
dence im- 
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The pleadings and evidence are so fully stated in 
their Lordships’ judgment as to render any statement 

here unnecessary, beyond an outline of the principal 
facts in issue. 

The Courts in India, in their decrees, proceeded 
entirely upon the suspicious circumstances of the case, 
and decided against the \alidity of the Bond, chiefl)' 
on the ground that the appearance of the impression 
of the seal of the Respondent affixed thereto was un¬ 
satisfactory ; and on that ground charged Radhakishen 
with the forgery ol the Bond, against the testimony 
of the attesting witnesses, who in their evidence de¬ 
posed that tile Bond was executed b}' the Respondent 
in their presence. Subsetjuentl)' to the decree of the 
Sadder Dc^eanny Adaivlut, the Magistrate of the Dis¬ 
trict ol Bareilly, to whom the investigation of the 
iriniinal charge against Radhakishcn was formally 
made over by that Court, held that it was satisfac¬ 
torily proved by the evidence before him that Radlia- 
kishcn was i?inocent of the charge, and that the seal 
used was, in fact, the genuine seal of the Respondent ; 
and he was further of opinion, that the impression of 
the seal on the Bond had been distinct and perfect 
when the Bond was filed by Radhakishcn in the suit in 
the Civil Court, but had been tampered with (at the 
instance, as the Magistrate suspected, of the Respon¬ 
dent, through his agents) in the Civil Court, after the 
document had been filed, which the Magistrate thought 
accounted for the suspicious appearance that it pre¬ 
sented when examined at the hearing of the original 
suit. A review of the judgment of the Sadder Dcieanny 
Adawlut was applied for by Radhakishcn, the applica¬ 
tion being grounded upon the Magistrate’s judgment. 
The application was, however, refused, and this appeal 
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was instituted by tlie pre.sent Appellant, Chcyt Ram, 
the son of Rad/uikishcn, who had died pendin<j the jjro- 
ceedings, to reverse the two decrees of the Zil/ah and 
Suiider Dcu'anny Courts, which, the Appellant sub¬ 
mitted, were, independently of the finding and judg¬ 
ment of the Magistrate, contrary to the weight of tes¬ 
timony given in the original suit, which established 
the authenticity of the Rond in question, and the due 
execution thereof by the Respondent, and the amount 
which formed the consideration of the Bond proved to 
be due to Radhakishen from the Respondent. The 
Respondent insisted, that, the question at issue being 
one of fact, and the Courts in India having inspected 
the document, and having had the opportunity of 
observing the demeanour of the witnesses while under 
examination, were most competent to judge of the 
credibility of the evidence ; and he further insisted that 
the onus probandi was in the Appellant's father to 
prove the consideration for the Bond and its genuine¬ 
ness, both of which points, the Respondent contended, 

he had failed to do, and that moreover the Bond had 
not been registered. 

Mr. Leith for the Appellant ; and 

Mr. Forsyth, Q. C., and Mr. Joyce, for the Re- 
spondent. 

The case of D-,oarka Doss x. Baboo jankee Doss (a), 
was cited by the .\ppellant, as authority that the items 
in Radhakishen’s banking books were evidence to esta¬ 
blish the consideration of the Bond ; and Cir. Ord. 
No. 178, 2gth July, ,836, to show the possibility of 
the Bond having been unfairly treated while in the 
custody of the Court. On the part of the Respon- 

{"-> ^ Moore’s Iiul, App, Cases, 88. 
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dent, Davidson v. Cooper (a), Crouch v. Hicken (h), 
were relied upon as authority for the dismissal of the 
suit, the Bond, as it was alleged, having been tampered 
with whih' in Rad/iakishcn s custody, which fact pre- 
vi'tited the A])pellanl from recovering. 

The appeal stood over for consideration. 


i8th Dec 
1.S58 




L.orfUhips’ judgment 


was now delivered by 


'I'lie Kiglit Hon. Lord KlNGSDOW.V. 

1 he Appellant, in tJiis case, has undertaken a task 
of no ordinary difficulty, since he asks fora reversal 
of the de<'ision of two Courts in India^ upon a mere 
question of fact, that fact being the genuineness or 
forgery of an instrument which is the foundation of 
the action in wliich the appeal is brought. 

I he Judges in the Court below have formed their 
opinions mainly on an inspection of the document, 
which we have had no opportunity of seeing. The 
case must be very strong, to justify such an unusual 
exercise of authority, and the question is, whether the 
Appellant has established such a case. 

Radhakishen, the original Appellant, and whom we 
shall call the Appellant in the observations we are 
about to make, brought an action against the Re¬ 
spondent on a Bond for Rs. 15,000. The name of 
the Respondent appeared to the Bond, impressed by 
the stamp of a seal. The Ztllah Court, on examining 
the sign.iture, anti comparing it ^vlth other impressions 
of the . seal of the Respondent acknowledged to be 
genuine, decided that the impression on the Bond was 
a forgery, and dismissed the suit. The Sadder Court, 


(tf) II Mee. & Weis. 778. S. C, in error, 13 Mee. & Weis. 343. 
(^) 6 L. J. N. S. Chan. 153. 
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on appeal, confirmed this decision, and, in cflect, 
ordeied llic Appellant to bo proscculetl for - lort^('rv. 
He was so prosecuted, and was acquitted. He tlun 
applied for a review of the judgimuit against him in 
the ci\ il suit, which was rctused, and he lias now 
appealed to Her Majesty in Council. 

The Appellant and Respondent were both residents, 
at Bareilly, the former being aj)parently a Banker and 
money-lender, and the latter a landowner. It is 
admitted on all hands, that pecuniary transactions had 
taken place between these parties; that moneys were 
advanced by the Appellant to the Respondent, and 
securities given by the Respondent to the Appellant. 
In particular, a mortgage by the Respondent to the 
Appellant, under which the latter was in possession 
of a village of the Respondent, and a Bond for 

Rs. 4,000, by the Respondent to the Appellant, are 
specifically mentioned. 

But in addition to these transactions, the Appellant 

alleges that there were many other advances made bv 
him to the Respondent upon Bonds and notes of hand, 
in respect of which, in the month of Aufrust, 1851, a 
large sum was due for principal and interest ; that in 
the course of that month the parties came to a settle¬ 
ment of accounts; that the Appellant having con¬ 
sented to make an abatement from the amount due, 
the balance was settled at Rs. 15.000; and on the 
30th of Auyust, 1851, a Bond was executed by the 
Respondent to the Appellant to secure the payment 
of that sum, with interest at one per cent, per month, 
in the month of May then following. 

1 he amount due upon the instrument b<^ing unpaid, 
the Appellant, on the of September, 185a, filed 

his plaint in the Zillak Court of Bareilly, claiming 
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the sum of Rs. 16.955 for principal and interest on 
the alleged Bond. 

On the 2nd of October, (852, the Respondent under¬ 
took to file a defence to the suit within two weeks. 
This, however, he neglected to do ; and on the 2nd of 
December, 1852, an Order was made by the Court that 

the -Appellant sliould proceed to prove his case ex- 
parte. 

He accordingly, on the 3rd of December, 1852, ob- 

Uined an order to summon his witne.sses, and brought 

into Court the Bond in question, which was ordered 

by the Court, on that day, to be kept with the mist or 
record of the proceedings. 

The production of this Bond, and its deposit in 
Court at this early stage of the proceedings, wlvn it 
was open to the inspection of the Respondent and his 
agents, appear to be of great importance in this ca.se. 

The Bond purported to have been given after a 
settlement of accounts, to be stamped with the .seal 
of the Respondent, and to be witnessed hy D orga- 
pershad, the Mootsuddee. or man of business, of the 
Respondent, who is also described as the writer of it, 
and it was dated only thirteen months before the suit 
was instituted. The Respondent was resident on the 
spot where the Bond was executed, and where the suit 
was brought, and both he and his agent must have 
known with absolute certainty whether the one had 
written and the other had sealed such an instrument, 
or whether the document was a mere forgery 

The Respondent had notice of this claim on the 
. ° October, 1852. It is difficult to suppose that 

It he had never executed any such instrument he 
should not instantly have protested against the forgery ; 
but he took no step whatever to defend the suk on 
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this ground, or on any other, till the ease was ordered 

the proceed ex-parte. He then, on the 9th of December, 

1852, applied to be admitted to defend the suit, not on 

the ground that the Bond was a forgery, but on the 

allegation "that he has several objections to the 

Plaintiffs claim, which involves a considerable sum 
of money.” 

He was let in to defend ; and or. the 6th of Jiiniiary, 
*^ 53 i he put in his answer. In this answer he slates 
that the Plaintiff s claim is based on a liclitious Bond, 
and he assigns various reasons to show that the fact 
of his having given such a Rond is improbable; but 
he nowhere distinctly says, • 1 never executed any 
such Bond. The seal is not my seal; it differs froin 
the genuine impression of my seal : the writing is 
not the writing of my agent.” .Amongst other'’cir- 
cumstances of im[irobaLilily on which he insists 
against the Appellant, he iiiges that it is very unlikely 
that the exact balance of accounts should result in a 
sum of Rs. 15,000, without any fractional sum, and 
that a Bond for ^o large a sum should not have been 
registered, more especially as the Bond for Rs. 4,000 
was registered. 

On the i2th February, 1853,1110 Appellant filed 
his replication. \\ ith reference to the two objections 
referred to, he slates that, as to the amount of the 
Bond, the sum really lound due on the settlement of ac- 
count.s, for principal and interest, was Rs. 17,389. 1.3,; 

but that the Appellant, on the importunate entreaties 
of the Respondent, consented to give up the surplus 
beyond Rs. 15,000, and to take a Bond for that 
amount; and he says, that the accounts and docu¬ 
ments, showing the exact balance which were can- 
celled on the execution of the Bond, still exist to 
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remove the R('spondcnt's objection. With respect to 
tlie want of registration he states, ih.at he was in the 
habit of ad\ancing thousands of rupees to the Re¬ 
spondent upon unregistered documents. 

The rejoinder of tlie Respondent was hied on the 
23rd of I\Iarch, 1853, in which, amongst other tilings, 
he alh'ges, that it the former documents had ever 
any existence and were cancelled, they ought to have 
been given up to him, the Respondent, on the execu- 
tion of the Bond, and that “ when the former docu¬ 
ments arc produced, the imposture of the claim will 
be tully exposed.” 

In this state of the recorti the parlies went into 
evidenciV 


I he evidence of tlu* Appellant in the suit may be 
(.bn\cniently eonsidcred under tliree heads ;—First, 
tile transaetions leading up to the Bond. Second, 

the execution of llie Bond. Third, the subseejuent 
recognition of it by the Respondent. 

The clerk of the Appellant, named Laljccmul, 

gives the following account under the first head :_ 

“The facts are these: there are mutual dealings 
betwixt Chou'dhrcc Non'but Ram and Lalla Radhahi- 
shen. Radhakislic?2 demanded payment from Chou'dhree 
Nowbut Ram. Cho'ivdhree Nowhiit Ram sent to 


Radhakishcti his Mootsuddee (Persian scribe) Door- 
gapershad, to compile accounts, and find the balance 


due b) him. Doorgapershad, Ufootsuddee, then came 
to Radhakishen and computed accounts, on which a 
balance of Rs. 17.389. i. 3. appeared against 
Ram. Doorgapershad returned to Choivdhrcc Nowbut 


ham willi the list of accounts, leaving one copy of it 
with Radhaknfbcu, and telling liim to have the ac¬ 
counts examined, and that he would himself do tlie 
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same. Radhakishot then gave me the list of ac- *^5®. 
counts, and told me to go to the hrm of Lalla Chevt Ram 
Miifhra Doss^ and to have the accounts examined bv r 

^ ^HOWDIIRRR 

Lalla Doorgapershady his agent. I accordingly went NowuutRam. 

to Doorgapershady agent, with the account, and 

showed it to him, and told him to see if there was 

any discrepancy in it. Doorgapershad and Kishen 

Chundy the principal agent of the firm, looked 

at the account, and said there was no discrepancy in 

it. 1 brought the account back to Lalla Radhakishcuy 

and told him it was correct. On the same day, 

Doorgapershad, Mootsuddee, accompanied by Sheona- 

ram, the brother-in-law (sister’s husband) of Chow- 

dhree Noivbut Ram, came again to Lalla Radhakishen, 

and said that Chowdhree Nowbut Ram had seen the 

account and understood it, but he had desired that 

some reduction should be made in the interest. On this 

Lalla Radhakishen said, ‘ Pay me my money, and I shall 

make any reduction you will propose in the interest. ’ 

On this Sheonarain and Doorgapershad, Mootsuddee, 
said, ‘ The money is ready, and we promise to pay in 
the month of Jeytd Radhakishen then asked what 
reductiop he should make ; and Doorgapershad Moot- 
siiddee, and Sheonarain, the brother-in-law of Nowbut 
Ram, said, ‘ You may have a Bond for Rs. 15,000, and 
relinquish the balance in our favour.' Radhakishen 
agreed, and said, ‘ Very well, pay Rs. 15,000, in ’ 

Then they returned to the Chowdhree, and must have 
told him everything.” He then says, on cross-exa¬ 
mination, that of the balance, actually due, 10,200 
and odd rupees were for principal, and the remainder 
for interest; that interest was charged at i per cent. 

per month, and that there were six Bonds and notes 
of hand. 
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This witnesses refers to an examination of these ac- 
eounts by the Gomashta, or head clerk, at Bareilly, 
oiiUr \\rm o{ Miithra Doss, one of the largest bank¬ 
ing hrms in India. This gentleman appears to be 
above all suspicion ; he is examined on behalf of the 
Appellant, and he entirely confirms the account of 
I.aljcemul. He saysIt is something less than 
tuo years when Laljeemnl, Mootsuddee of Lalla 
Radhaklshen, brought me Choivdhree Nowbut Ram's 
account in order to have the computation of interest 
examined b\ me, and I and Ktslten Chund accordingly 
examined it ; subsequently, eight or ten days after, 

I heard that [.alia Radhaklshen had relinquished 
2,000 and odd rupees, and that he caused Chowdhree 
Nowbut to execute a Bond for Rs. 15,000.” 

He then says there were many previous dealings 
between the Appellant and Respondent ; that when¬ 
ever Cho-wdhree Nowbut Ram wanted money, no one but 
the Appellant supplied him with it. That dealings had 
been carried on from the oi Chowdhree Dussunt 

Ram, who was the father of the Respondent. 

1 he statement of these witnesses, as to the settle¬ 
ment which took place, and the abatement which was 
made by the Appellant, is confirmed bv the evidence 
of Ramsoohh and of Gholam Ilussun, ' who concur 
with Laljeemnl in representing that Sheonarain, the 
brother-m-law ol the Respondent, was one of the 
persons at whose instance the abatement was made. 

That extensive dealings took place between the 
Appellant and Respondent, is further proved by 
the evidence of Seetaram. a Tehseldar, or who had 
filled that utlice, which we understood is one of 
respectability, who says that “dealings existed from 
the time of Kespondenfs father, and that whenever 
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they wanted money they borrowed it from the Ap¬ 
pellant, and that very often money was drawn on 
notes of hand, without the execution of a Bond. ” 

In addition to this evidence the Appellant |)ro- 
duced the Bonds and notes upon which the balance 
was alleged to have been found due, and the account 
said to have been made out, showing the balance. 

The Respondent had alleged that when these docu¬ 
ments were produced, the imposture, as he calls it, 
would appear. They are produced, and no attempt 
whatever is made to discredit them. 

It is difficult to imagine proof more distinct and 
positive upon the first point : the transactions w hich 
led up to the Bond. But the Appellant's evidence 
distinctly names two persons, connections of the 
Respondent : one his agent, the other his brother-in- 
law, by whose intervention this arrangement is 
alleged to have been made. The Respondent does 
not examine either of these witnesses, or offer in an\ 
other manner whatever to contradict the testimony 
of the Appellant’s witnesses. 

That the balance was ascertained ; that the abate¬ 
ment was made : that there was an agreement to give 
a Bond for Rs. 15,000, are facts which must be con¬ 
sidered as conclusively established. 

Secondly, as to the execution of the Fioiul. Lai- 
jeemul, after the passage which we have read from 
his evidence, proceeds thus :—“ Again the next 
day, four ghurnes after sunrise (two gharries and 
a half make one hour), Doorgapershad, Moof- 
suddee, came to Radhakishea, and said, ‘ Send your 
witnesses that the Bond may be recorded.' Lniia 
Radhakishen then sent myself (La/jeemn/), Cho- 
teylolly Ramsookh, Sheikh AmeerooUah, and Gholam 

29 
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/uss/ni. with Dooygapcrshad, and told us, 'If the 
Choaulhrcc should record a Bond, and acknowledge 
>t l>elore you, you should witness it.’ All five of us 
a'cord.n.clv went in the de.yaukhnnah (a hall for re- 
M-sitors) of Cho.uihree Nond>„t R„„y accom¬ 
panied by Doorgapershnd. The Chc.dhree was 
-..ted there Doorgapershnd told him that Lalla 
Rad,,n ,R,cn had sent us to witness the Bond. The 
/e„v///icctold DoorgnpcrshadioWm.on^ paper and 

a paper, and engros.sed a Bond thereon. He g;ve 

. l.«. i, „ I 

"aness.t, Daorgapcrsknd. Moofsuddcc (the writer), 
and A..nvieM C/ie/ciAV/, . myself, A/.vT/, A,neeroolal, 
and Gkola,n H.nuu,. accordingly witnessed the Bond. 

I he Bond was recorded in our presence." 

His account is confirmed by ChotcyUdl,^ friend of 
the Respondent, another attesting witness; bv 
^00.,. also an attesting witne.ss (though his name 
IS untten by Docrgapcrshad. the agent of the Re 

ho nas present, and saw the transaction though 
.ere appears to be some error as to his being an 
a ing witness ; at least, his name is not fou:;i in 
the ins,rumen, as printed in the record of the pro- 
< eed.ngs of the Court below. 

These witnesses are cross-examined, but their evi- 
t cnee IS not the least shaken, and, if it be b eved 
't proves most distinctly that the instrument i.: " s-' 

;nn "as written by Doorgapeyskad. the agent o? the 
Respondent, who also atte.sted It, and that the Re- 

simndent deliberately stamped his seal upon it in 
uv(\vr to o-ivf It (‘HVet. ^ 
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But what makes this evidence conclusive is (his : 
that the Respondent havincr the means of disprovl,ur 
the story, if untrue, by producing his own ag. nt to 
say that he did not write and did not witn'ess the 
Bond, does not venture to call him, or anv other 
witness, to the point. He examines thirteen wit¬ 
nesses upon matters totally irrelevant to the real 
issue, and does not examine one who tends even to 

throw a doubt upon one single material fact of the 
Appellant’s case. 

But the matter does not end here. So far from 
denying this Bond, the Respondent, after its execu- 
Hon, endeavoured to obtain time for pavment of it 
which brings us to the third head of evidence ; the 

recognition, Doorgapershad. Mootsuddcc, is asked 

"Did any one. ever coming before vou make am 

acknowledgment?” He answers; "In the last 
month of Katuk 1 went to C/w.cdhrcc NoJh„t 
Aam, to write a note on account of /,„//„ 

resident of /W//nicef, uho had mortga..ed 
tie village of Rooppoor. Choivdhrcc Noichut R„m 
tod me to give Lalla Radhakhhcn Rs. ^,000, for 
huh the latter had brought an action ; further .sav- 
■ng, There is another suit, for Rs. ,5,000. You 
may give Rs. 4,000, and Lalla Radkakislu;, will 
take something less in the amount of costs; you 
should have this matter settled, and the suit for 

15,000 you may have adjusted afterwards ' 1 

said that the matter as it then stood would cause 
disrepute and that it should, therefore, be settled 
Again C/,.W/,.cv Xondat Ra,n said, •You should 
liave he matter settled,’ 1 said, •Tell me what .0 

71 ' 71 7 '/° accordinglv. ■ 

Chowdhree NouPut Ra,n replied, ‘that he would be 
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able to pay the money in five years, and that if he 
were made to pay in a lump it would ruin him. ’ 1 
said, \ our and Lalla Radliakishen^s affairs are 
founded on mutual friendship. He is like your patron, 
and will not ruin you ; but he will not agree to the 
promise ol payment in such length of time, because, 
in SIX years’ time, interest on the sum of Rs. 15,000 
will accrue to nearly Rs. 15,000. Such promise of 
payment, without interest, he will not agree to.' 
Again the Chou'dkree said, ‘ You , may give Rs. 4,000 
on account ol the suit for that sum. I shall send 
Sheona) aiHy and, as you also will be there, you may 
have the matter settled ; and, if he will not come to 
terms, I will delend the suits. Alter this I came and 
told Lalla Radliakislien what the Ghowdlifee had said ; 
and also that, as the transaction was like a family 
affair, he should settle it amicably ; adding, ‘ It is 
difficult for him {the Cliowdliree) to pay Rs. 15,000, at 
once. It is advisable to agree to instalment pay¬ 

ment.’ Radhakishcn said, ‘ I have no objection ; but 
how can I agree to receive instalments without any 
ones coming to propose it? Have instalments ever 
been agreed to without interest ?’ ” 

This attempt of the Respondent to obtain time for 
payment of the Bond is further proved by Seetaram, 
the witness already mentioned, who, speaking of 
Sheodut Ram. Jamadar. whom he describes as the 

De^van of the Kespondent and sole manager and agent 

of h.s household, says Skeodut Ram, Jamadar, told 
me that ‘Lalla Radliakislien had brought an action 
for Rs. 15,000, against the Cliowdliree- you should 
persuade the latter to Hx an instalment of Rs. 3,000, 
per annum for five years without interest. You visit 
Lalla Radliakislien frequently, and should, therefore, 
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have this matter settled.’ I and the Jamadar accord- 
ingly went to Radhakishen and introduced a negotia¬ 
tion relative to the payment by instalments. Lalla 
Radhakishen said, ‘ I will not agree to receive instal¬ 
ments for five rears without interest.’ ” 

There was, therefore, clear, positive, consistent, 
uncontradicted testimony of the agreement to give 
the Bond ; of its actual execution, and of its subse¬ 
quent recognition ; and, in the teeth of all this 
testimony, upon what grounds have the Courts below 
held it to be a forgery ? 

They compared the impression made by the seal 
on this instrument, with the impression made upon 
other instruments by what is admitted to have been 
a genuine seal of the Respondent, and they say that 
upon a very minute inspection, and measurement bv 
a pair of compasses, the letters, or some of the letters, 
of the Respondent’s name appear on the Bond to 
differ something in their size from the signatures 
admitted to be genuine. Whether this may have 
arisen from the mode in which the stamp was affixed 
on the different instruments, or from the greater or 
less quantity, or the greater or less fluidity, of the 
ink used on such occasions, it is immaterial to inquire. 
1 he question is, is it or not proved, beyond all shadow 
of doubt, that the Respondent did affix some seal to 
this instrument for the purpose of giving it effect ? 
The evidence on this point is quite irresistible. 

It is not till the case is on hearing that this ob¬ 
jection is made. It never occurred to the Respondent, 
or his agents, to set up such a defence when the Bond 
was deposited in December, 1852, nor, as far as 
appears, till July ox August, 1853. The Bond had 
been lying, in the interval, in the office of the Court; 
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and It IS to be collected from the Circular Order re¬ 
ferred to in the argument, that it is not difficult and 
not unusual for parties to procure access to, and to 
tamper with, documents so placed, and we cannot 
have the least doubt that such discrepancy as exists 
between this seal and the others produced, if they 
were the impressions of the same stamp, and if the 
dillerence is not to be accounted for by the acci¬ 
dental circumstances to which we have adverted, 
has been occasioned by the fraudulent acts of the 

F<espondent’s agents while the Bond was in the 
custody of the Court. 

When the direct evidence in favour of the instru¬ 
ment IS so overwhelming, it is needless to resort to 
conhrmatory proof: it may, however, be observed, 
that It is shown that the stamp on the instrument 
had been sold, shortly before the date of the Bond, 
to an agent of the Respondent for his use ; and if 
the Bond had been a forgery, it is utterly incon¬ 
ceivable that of all persons in the world, the name 
of the Respondent's own confidential agent should 
have been selected for forgery, as the writer of it and 
one of the attesting witnesses. 

Every circumstance of suspicion which could be 
alleged against the .Appellant’s claim was brought 
forward, and urged with great force and ability by 
Mr. but there really is none of anv value. 

The only observations which at first had some 
weight with their Lordships were three-first, that 
the Bond was not registered; secondly, that the 
cancelled documents were not delivered up ; and 
thirdly, that it was strange that a suit should have 
been instituted (as it was) upon the later Bond for 
Rs. 4,000, instead of the two being united in one 
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■ '5.000) being hrst put in suit. 

But as to the first point, we are informed bv Sir 
- Lrence ee/, that in/wrf/V? two thirds of the Bonds 
"• >ch are payable at short dates, as this was at’ 
registered; as to the second, that a Plaintiff is 

.T that H 7 '" f- his Bond, 

and that the documents relating to it were, therefore 

r::te tn ^ 

. ' '^“BPOsmg the two Bonds could by 

: ;r” 'i.a. 

.cL„ ed r'" k'T'' 

OB (o »'e«liMions « l,ich ,vore carried 

:.a,„:r„,r'™'"‘ »' ■'»■... i..- 

« 

i::::; ‘1": ^ 

OBly have ha'^'r .'PI*'"*"'"M 

i c ed r r e d“ ““ ™l- 

jcLcea lo the indicrnitv vevpfinn i 

criminal prosecution , c-Apen.se ot a 

established by testimony, lei ThbJ 

- ever .member to 'have stritgr'!:::]”: 

< n app,;al from India, in a question of disputed fact 

must do to this gentleman, or to his repre 
sentative. such justice as is in i 

injr Hnr M * powt^t, bv advis- 

of to the decisions complained 

or, to ..,ahl„h .1,0 ^ 

the i.Im.rT'’"' “""o' 

«i.h c«rho,:' rho" iLt f 

' "“rl", ood the ,|,i. opill' " 
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Katchs' Kii.i.\ana Rangappah 
Kalacka Tola Oodiar 


^Appellant, 


AM) 

Ha[.oosamv Chettv . . ... Respondent 

On appeal from the Sudder Deu'annv Adau'lnt, Madras. 


l8th March, 
' 859 - 

Suit to re¬ 
cover the 
amotint of 
principal and 
interest upon 
certain pecu. 
niary transac¬ 
tions set forth 
in an agree¬ 
ment. alleged 
to have been 
executed by 
the Defen¬ 
dant’s father 
in favour of 
the Plaintiff, 
for moneys 
advanced by 
him, and also 
upon the De¬ 
fendant’s own 
promise after 
his father's 
death to pay 
the amount 
due from his 
father. De- 


''P . . 

1 HE Appellant in this appeal was the Zemindar of 
Oodiarpolliem, in the Zil/ah of Trichinopoly. On tlie 
deatli of his father, the late Zemindar, in ynly, 1835, 
the Zetninda>y devolved on the Appellant’s elder bro¬ 
ther, Katchy Moot too Vejaya Rangappah Kalacka Tola 
Oodiar^ and on the death of the latter, which occurred 
in Ja 7 tuary, 1837, fell into the hands of his widow. 
Oppayee, as guardian of her son, Katchy Rangappah 
Kalacka Tola Oodiar, then a minor. The Zemindary 
was subsequently taken under the management of 
the Court of W ards. During the period in which 
the Zemindary was under such management, the 

® Present : Members of the yudicial Commiltet ',—The Right 
Hon. The Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Ryan, the Right Hon. The Lord Justice Turner, 'I'he Right Hon. 
Sir (.'rcsswell Crcsswell. 

— I'he Right Hon. Sir Lawrence Peel. 


fence, first, that the agreement sued upon was a forgery; .and, 
secondly, a denial of the promise of payment. Upon appeal (reversing 
the decree of the Sudder De^A'anny AdaTvlut at Madras), the Judicial 
Committee, without declaring the agreement to be a forgery, dismissed 
the suit upon the ground of failure of proof to support the claim. 

The Appellant allowed costs of the appeal here, as well as of the 
Courts in India, 
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Collector, acting under the instructions of the Board 
of Revenue, issued a notice for creditors of the late 
Zemindar to come in and prove their debts. Accord- 
ingly, on the 28th of December, 1837, the Respondent 
presented to the Collector the following petition (^7) :— 
“ Katchy Rangappah Kalocka Tola Oodiar, the late 
Zemindar of Oodiarpolliem, borrowed from my father 
Rs. 2,000, under a Bond executed on a stamped paper 
of Rs. 4 value, and on the 22nd Ance of Vyavti 
(4th July, 1826). Besides this Bond for Rs. 2,000 (/>), 
there were others executed bv the said late Zc- 
mindar to my father for loans formerly obtained, 
and on the 22nd Poorattasee of Vyaya^ the said 
Zemindar granted a sunnud directing pagodas 250 to 
be paid to my father out of the produce of Avandavady 
(one of the said Zemindar s istimrarv villages), in full 
of all demands under the said old Bonds. When the 
said sunnud was presented to the ZemindaPs agent, 
Rayapoorum Ramayar, and the monev demanded, the 
Zemindar himself said that in that year the crops of 
the istimrary villages were damaged, and that the little- 
money that could be realised was appropriated for his 
domestic expenses. Consequently the said pagodas 
250, or Rs. 875, together with the other item, amounts 
to Rs. 2,875, demand against the Zcmindary 

in all, together with interest Rs. 2,875, comes to 

C therefore, pray that you will be pleased 
to examine my documents and witnesses, and pay my 
dues out of the surplus funds of the ZemindaryT 

The Collector having investigated this demand, dis¬ 
allowed the Respondent’s claim. 
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(7/) Alterwards described as E.xlubit C. 
{b) Described as Exhibit H. 
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The minor, A’a/c/n- Rangappah Kalacka Tola Oodiar, 

dRcl in July, iS4.>, when the Zemindary devolved on 
the Appellant. 

- n the 5th o\ February^ tJ^47' the Respondent filed 
a plaint in the Civil Court of Trichiuopoly against the 
Appellant lor the recovery of Rs. 11,500, and In the 
plaint he alleged that, in addition to the securities 
mentioned by him in his petition to the Collector, 
the late Zemindar had exc-cuted to him an agree- 
ment. dated the loth of February, 1835, binding him- 
■-■II to pay to him, the Appellant, by the loth of 
February, 1839, the principal and interest of the 
documents, amounting altogether to Rs, 5,750, and 
in the event of his failing to do so, to pay him that 
sum with interest at 12 per cent, per annum. The 
plaint further stated, that the late Zemindar had 
<lied in July, 1835, without making any payment in 
lic|uidation of the above debt ; and that although 
the ,-\ppellant had represented his elaim to the Col¬ 
lector, no notice had been taken of it, and the 
plaint hnally alleged that the Appellant had " all along 

made promises of payment, but never performed 
them." 

i he Appellant, by his answer, contended that the 
agreement in respect of which Respondent had filed 

his plaint was a forgery, and denied having made 
any promise* of payment. 

Issue having been joined in the suit, the following 
points^ were recorded by the Court for proof First. 
The Plaintiff was to prove that the debt of Rs. 2,000, 
incurred on the 4th of July, 1826, was not included 
in the account alleged to have been adjusted subse- 
c]uc ntl\, Second. The Plaintiff was also to state 
and proce the date on which the alleged adjustment 
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took place, with full particulars concerning the ac 
count uself. Third. He was also to produce the 
suffer payment granted to him, or to prove to 
the satisfaction of the Court whether any and what 
sums were paid thereon. Fourth, Whether any 
claim was advanced during these two years and up- 

-a became of it ? Fifth. 

The Plaintiff was to produce and prove the agree¬ 
ment alleged to have been executed on the loth of 
e ruary, 1835, with all full particulars. Sixth. I he 
Defendant's elder brother having survived six months 
after succeeding to the Ze,ni„da>y, whether the Plaintiff 
adopted any measures to have his claim recogni^ed 
and so, what were they? and if not, whv not ^ 
Seventh. The Plaintiff was to prove that he brought 
his claim to the notice of the Collector, and if .mt 
why not? Eighth. The Plaintiff was to prove when’ 
and how he brought his claim to the notice of the 
present Defendant. Ninth. It appearing further that 
he last agreement alleged to have been executed in 
favour of Plaintiff was due in .839, when 

he estate was under the Court of Wards, did Plaintiff 
then bring forward his claim ? and 'if not, why not ? 
Tenth. The Plaintiff having alleged that there were 
previous dealings between Plaintiff's father and De 
fendant-s father, had he any evidence, oral or docn-' 
mentary, in support of this or any written account 
to produce ? If so, he was to prod uce it. 

The Re.p„„de„l Sled the aKreeme,,! a„cd 
which „„ Plata pap„ ^ad .. ,J 

greemeai execeied oa the 30th Tiro! Taya (toil, 

Mraary. , S35), fc, „aUty Ra.,.ff.,, KaLa Ta,. 
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Oolliar. Zmiindar of Oodia rpol/iem to Bahosamy 
Chetty. son of Kitchy Chetty, of Comhacomun. 

W hcreas Ks. j.ouo due under a Bond executed 
to your lallicr on tin- _>Jnd Aucc of \'yayn (4tli 
yiily. ],S.-f,|, aod pajjodas 250, due under a sunnud 

"" -’-'I'tl Poomt/dscc of the said year, 

direelnit; the said sum ol |)aoodas jyo to In- paid out of 

the produee ol tin- village ./rvr//,/,,rvr./r, I,as not l.een 

paid up to this date, I do herehy promise to pay you 
III' said sum ol Rs. .>,N7-,, with inten st, aniouiiting 
I" I<>. -',.S7v makin^r j,, ;,li Rs, 5,^50, before 40 Tic 
ol \ ihniilnc (loth Fchnnny. ibyy) ; should I fail to 

|)ax you the said sum of Rs. 5,950 witliin the time 

abov e speeilied, I further promise to pay you the said 
sum with interest at 12 per cent, per annum from 
this dale. .\s sttimped paper cannot he procured just 
now, I Ids agreement has been executed on this paper, 

I bus do I e\ei ute tliis agreement vv ith my tree will 
.mdi onsenl. The w riter hereof Mrj/ii/ingioi. ' This 
iiistrumeni w as sealetl with the seal of the late Zemin- 
ddr. and had the names of lour attesting witne.sses, 

flu ,\p|iellanl liled seven documents proving the 
< ontinuous existem e of litigation between Respondent 
and .Appellant's lather from the year idyj, until the 
Appellant's father's death. Respondent named nine¬ 
teen witnesses, of whom sixteen were examined. The 
purport of these witnesses' evidence is considered in 

the judgment of the ZUlah Court. The Appellant 
did not examine any witnesses. 

The decree of the ZiUah Court of Trichinopoly, 
delivered on the 25th of September, 1852, after men¬ 
tioning the pleadings, proceeded as follows :_“ On a 

perusal of the evidence the acting Judge has to observe 
that much irrelevant evidence has been adduced by the 
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Plaintiff to prove the truthfulness of the Exhibit B, 
and the bond fide nature of the alleged debt of 250 
pagodas alluded to in the pleadings. These transac¬ 
tions are embraced in the Exhibit A, upon which the 
Plaintiff sues, and if that deed is recognized by the 
Court, those transactions must, as a matter of course, 
be recognized by it. In support of the agreement 
A. the Plaintiff has tilled two subsidiary docu¬ 
ments H, and C, and has named nineteen witnesses. 
1 he document B has been already alluded to. I he 
document C, is a copy of the petition presented to the 
Collector in December, 1837. ^ copy of this docu¬ 

ment was also filed by the Defendant. Of the wit¬ 
nesses named by the Plaintiff, the eighth witness, the 
alleged writer of the agreement A, has testified to its 
authenticity, and the sixth and eleventh witnesses de¬ 
pose to having attested it. The twelfth and thirteenth 
witnesses also depose to having been present at the 
time of its execution. Of the other witnesses, some 
depose to the money transactions in connection with 
the document H, and the sunniid for the sum of 250 
pagodas described above, and the rest to promises of 
payment on the part of the Defendant’s father. 'I'his 
last declaration of evidence should always be received 
with caution, as it is very easily fabricated. It should 
also be observed in regard to the testimony of the 
eleventh witness, that it is open to great suspicion, as 
he admits never having seen the Defendant's father 
but on the occasion of his having been called to attest 
his agreement A. • The Defendant has called no wit¬ 
nesses, but has filed seven Exhibits. Of these, the 
Exhibits L 2, 3, 4, 3 and 6 only benefit him, inasmuch 
as they prove that at the time of the execution of the 
alleged agreement A, the Plaintiff and the Defendant’s 


^ j859 

Katchy 

Kullya.\.\ 

Ranoappah 

Kalacka 

Tola 

OODIAR 

Baloosamv 
C HETTY. 


/ 



230 


1859. 

Katchv 
Kui.lvana 
Kang \FPAH 
Kai.acka 
Tola 
Oodiak 

V . 

Baloosamv 

Chkttv. 


CASES IX THE PRIVY COUNCIL 

father were involved in a course of litigation, during 
nhuh ,t IS highly improbahle that the agreement in 
question would have been executed without a fresh 
loan, which has not even been hinted at, because these 
petty Zemindars esteem it a high indignity to be 
dragged into Court by their creditors. The Defen¬ 
dant s Exhibit, \o 7, is a copy of the Plaintiff's own 
petition to the C'ollector, dated the 2Xth of December 
.H37, and this by its entire silence in regard to the' 
Fxhibit A, leads the Court to believe the latter to be a 
orgery fabricated to prevent the operation of the Regu- 
lations of limitation in regard to the Plaintiff's primarv 
tdaims. If the Plaintiff had then po.ssessed the ExhihU 
A. and It had been executed bv the Zemindar 

there can be no doubt but that he wouid have brou.hi 
rt prondnently forward before the Collector; the 
1 laintiff s own reasoning and excuses on this subiect 
m his reply are futile. For the above reasons the 
Court ,s satished that the Exhibit A is a forgerv and 
resolves to dismiss the Plaintiffs suit with all ;os,s " 

1 he Respondent appealed from this decree .0 the 
:^uddci' Dc''a'an}iy Ada^ciut at Madras 

The decree of the AtoMo- /A-re.;;.,. Adaudut was 
delivered on the 4th of .f/..c/t, ,85,. The material 
part of this decree was as follows .— -rhe acting civil 
Judge decided that the document sued on was a for- 
sy. fabricated to present the operation of the Regu- 
lations of limitations, adverting particularlv to fhe 

omissmn o all allusion to it in the Plaintiffs' petition 
to the Collector m 1837, and to the improbabilitv of 
US having been executed without a fresh loan, 'the 
more especially as Plaintiffs father and .Appellant's 
lather were involved in litigation at the time. He 
accordingly dismissed the Plaintiffs claim with costs. 
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From this decree the Plaintiff appeals. He contends 
that the acting civil Judge has improperly discredited 
the evidence adduced by him, and in explanation of 
i.s omission to allude to the agreement A, in his peti¬ 
tion to the Collector, states that the time specified in 
tie agreement for the payment of the amount not 
laving fully expired, he was under the apprehension 
that If he brought forward this document the Collector 
would direct him to wait until the expiration of the 
period named in it. He contends that the fact of his 

father and the Defendant’s father having been engaged 
"1 litigation at Hie time of the alleged^xecution of'the 

agreement was no reason why it should not have been 
executed. The Defendant repeats the arguments 
a vanced by him in the original suit to prove that the 
agreement A is a forgery, and prays the Court to 
confirm the original decree. On consideration of 
tie pleadings and evidence in this case, the Court 
have come to a different conclusion on it from that 
arrived at by the acting civil Judge. The Defendant 

as totally denied the occurrence of the transac¬ 
tions pleaded by the Plaintiff, alleging the docu¬ 
ments A and B, produced by him, to be forgeries. 
The Court is unable to believe that a party seeking 
to defraud another by means of false deeds would 
enter upon such a course as that attributable under 
the Defendant’s plea to the Plaintiff. First, that 
he should concoct the Bond, B, and advance the alle¬ 
gation of the supplementary debt of Rs. 875, the 
alter not assured upon any produceable document, 
rhen, that he should adduce these claims before the 
Collector on his asserted debtor’s estate becoming 
sufted- afterwards that he should allow the claims 
to hecome unactionable through lapse of time ; and 


23 t 

1859- 

Katchy 

Kullvana 

Rangappah 

Kalacka 

I OLA 
OODIAR 

V . 

Baloosamy 

Chettv. 



232 


CASES IX I'HE PRIVY COUNCIL 


iS59- 

K \TCHV 
K r LI. VAN.A 

Ranoappai 
K \LACKA 

Tola 

OODIAK 


Ha LOOS \ ,\i 


Cnbir\. 


Iinall\ tliat he should fabricate the consolidated docu¬ 
ment A, upon which this suit is brought, ante-dating 
it before the time of his a]>pllcation to the Collec¬ 
tor, notwithstanding that the existence of such a 
<l(Humenl had not been hinted to thr Collector. A 
parl\ would hardly be guilty of such needless repeti¬ 
tion ol lorgery, nor wilfully incur the blemishes to his 
^ ase al)o\ e indicated. On the contrary, the Court 
^ee nothing in the Plaintiff's proceedings irrecon- 
( ileabie with the truth of his claim, while the De¬ 


fendant s plea in denial thereof is unaccompanied by 
tokens of its credibility. 'I'he document A is sub- 
>t<intiated by oral evidence, which the Court ha\'e no 


ground tor calling in cjuestion. 'The claim on which 
tin* document is founded was L'onfes>edl\' made to the 


Collector in tlie year 1837, niiK- year^ before this suit 
was brought. That this document was not produced 
beiore the Collector is to be accounted for by the 
extent of time given therein for settlement of the debt, 
and which \\as lour years, not ha\ ing then run out b\' 
upwards of a year. The document appears to have 
been designed as a collateral support to the prior 
Hond. B, else would the latter have been given up. and 
hence, having the opportunity, the Plaintiff would 
seem to have been tempted to produce Exhibit H, to 
the Collector, to have it enforced, seeing that there was 
an invitation to claimants against the estate to appear. 

I hat the litigation existing between the parties at the 

dale of the document A, would be a bar to the Plain- 
till s having obtained such a document as conceived 
b\ the acting civil Judge, the Court do not think. 

I his litigation consisted in a suit on Bond preferred 
by the Plaintiff, in winch judgment was finallv given 
in his favour. The Bond had been acknow ledc^ed bv 
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the indebted Zemindar, but it was pleaded bv 1dm 
that full consideration had not been received, and that 
the debt, with the exception of a trifling balance, had 
een discharged. I'nder such circumstances, the 
liaintiflf would naturally exact such a confirmation of 

t le claim now in question as is afforded bv the docu- 
»' ^nt A, under the penalty of otherwise proceeding 
to enforce the claim by suit. On the other hand'' 
had the Plaintiff been guilty of the successive acts 
of forgery attributed to him, including that of the 
deceased Zemindar's seal as well as signature, it is 
obvious that a party in the position of the Defen¬ 
dant would not have been without .some evidence to 
expose his malpractices and to disprove the sio. 
nature and seal. Under these circumstances, the 
Court resolve to reverse the original decree, and to 

adjudge to the Plaintiff the sum sued for with the 
costs." 

the present appeal was hrought from this <le<r,e. 

As the Respondent did not appear, the appeal was 
heard ex-parfe. 
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Mr. R. Palmer. Q, C., and Mr. Corvton. iox 
Appellant. 

Argued, that the silenc.. of the petition of the 
Respondent to the Collector on the 28th of Decemher. 
1837, as to the alleged agreement of the loth of April. 
' 35 . and the subsequent omis.sion of the Re.spondenI 
to ring the same forward until the in.stitution of 
the suit in February, 1847, constituted, in the eir- 
.'umstances of the case, sufficient ground for the 
lieeree of the Zillah Court, which .liseredited tin- 

31 
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dence and rejected the Respondent's clain., as being 
foundea in tabncation and fraud. 

I heir Lordships' judgment was delivered, as fob 
lows, by 

w 

riu- Lord Justice Kxight Bri ck. 

I his was an appeal from a decree of tlie S^aMer 

Dcicanny at reversing a judgment 

pronounced by the Z///ir/. Judge of Triclunopoiy, 

e ore whom proceedings by plaint had been instituted 

lor the purpose of recovering against the present 

Appellant an alleged debt stated to be due from his 

hither. Lhe Judge of the ZI//aP Court of THMno- 

poly not being satisfied with the evidence, pronounced 

■Against the demand. The S,alder De.ea,.„y Court 

having taken a diflferent view of the evidence, came 

to a different conclusion, and this appeal is the 
consequence. 

The original plaint was filed in the early part of 
ic \car 1S47, and proceeded upon a Bond of old 
rate, g.ven, or alleged to have been given bv the 

inasiiuKh as the suit would have been barred by 
hmgth of time, unless something had taken place sub¬ 
sequent to the Rond, the suit also proceeded upon an 

dem^"' • t- bring the 

I'' “r pro. 

I his instrument purports to be signed by Katchy 
ongappah Kalacka Tola Oodiar, the then Zemindar, and 

'n 7 be, four attesting witnesses, 

he Z.l ah Judge was of opinion that this was not 
shountobe a genuine document; and having come 
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to that conclusion, the inevitable consequence was the 
dismissal of the suit. On appeal the Sudder Dcwnnny 

ourt, as has been said, came to a different con’- 
elusion. 

Now, the attesting witnesses, or alleged attestino- 
witnesses to this document, have been examined, and 
some other persons who are alleged to have been pre- 
sent; but, in their Lordships’ judgment, they are not 
persons of a station or position, or in circumstances 
ikely to have brought them upon the scene as wit¬ 
nesses on the occasion to which their testimonv is 
applied. That consideration, however, would, in their 
Lordships’ judgment not of itself have been fatal to 

the demand, but for some other considerations which 
present themselves. 

It appears that this claim was brought forward 

during the infancy of the predecessor of the present 

Appellant, who was the son of the original debtor 

who was stated to have entered into the Bond, and 

It was brought before the Collector. The matter was 

debated, and the claim was rejected by the Collector 

in the year 1841 ; and one of the most remarkable 

circurnstance m the case is, that although the demand 

was then disputed, and successfully disputed, and as 

has been said, rejected, the alleged agreement of the 

loth of Fc-hrua,y, ,835, which, if genuine, cleared the 

matter from all doubt as to the truth and honesty of 

the debt, was not brought forward, and was not allecred 
to be in existence. ^ 

Of course it became necessary in the present suit 
for the Respondent, the alleged creditor, when he 
brought that agreement forward, to state a reason of 
some kind for not having produced it before; and his 
reason was singular enough. He had claimed the 
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debt as oiu- immediatclv due, but this docunient of 
18^5 had extended the time for the |)ayment of the 
debt, and accordingly it would have appeared that he 
had instructed the suit at a time at which he could 
no\. have sustained it : and he says that that was his 
reason for not bringintr it forward at that time ; a 

O 

circumstance at once and obviously bearing against 
the truth and iiUegrity of a person who could so con¬ 
duct himself. 

1 here is another lonsideration bearing importantly 
upon the probabilities of the case. The date of tliis 
document is the roth of Fchntarw 1835, and it 
appears j)lalMly irom the proofs in the case, that the 
alleged parties (o that agreement wert* at the moment 
engaged in warm and hostile litigation at the time : 
whiih was not determined until some time after. It 
is. theretore, manifest, that it was in the highest degree 
improbable that in such a state of things the allegt'd 
]>arties to the agreement would have signed such a 
docainnmt. or enter(‘d into such an atj-reement. 

There is vet another circumstance to which their 
Lordships think it not immaterial to allude, namel\, 
that doc ume nts are mentioned by the alh'ged c reditor 
of various kinds, as evidencing the demand, and in 
effect establishing it, which were never seen, and 
which wer(‘ never brought forward. 

Xow. thc'ir Lordships certainly, if the matter had 
comt' before tlu*m originally, as it did before the Zillah 
Judge, would have come to the same conclusion, 
namely, that the original demand, which could alone 
sustain the suit, was not proved. 

The Judge of the Suddet' f^eu'anny Court appears 
to have considered that if the document had been 
fabricated, it would have been made more consistent 
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with probability, and not have borne the date or 
applied to the time which it did: but it is to be 
remarked, that it was necessary to give it a date ante¬ 
rior to the death of the alleged debtor, who died 
in the month of Jalv, 1*^35. the year in the February 
of which this document was alleged to have been 
executed. Their Lordships, therefore, must respect¬ 
fully dissent from that observation made bv the 

V * 

learned Judge upon tliis part of the case, seeing lliat 
if forgery was the intent, the intending forger was in 
a strait, obliged by the force of circumstances to select 
a date necessarily carrying with it some degree of 
credibility. 

Their Lordships, therefore, think, that in such a 
state of the evidence in support of the claim, (hv 
conclusion of the Zillah Judge, which was only that 
the demand had not been proved, is shown to have 
been right. We take the same view, as has alreadv 
been stated, as the Zillah Judge did ; and consider¬ 
ing that their Lordships will humbly recommend to 
Her Majesty to reverse the judgment immediatelv 
appealed from, and that the original plaint should 
be dismissed, we think that the .Appellant should 
have his costs, not only in the Courts of India, but 
also here. 
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On appeal from the Sadder Dewanny Adaudut of 

Calcutta. 

This was a suit brought to recover possession of 
a 2 annas i^undahs undivided part or share of and 

^ Present : Members of the Judicial Commitlec .,—The 
Hon. Lord Kingsclown, the Right Hon. Dr. Lushington, and the 
Right Hon, Sir Edward Ryan. 

—The Right Hon. Sir Lawrence Peel. 

his estate, obtained possession, claiming the entirety under a deed of 
gift. Another heir also claimed the entirely, first under a Will, and in 
the alternative, as customary heir. Suits were brought by the two 
claimants, in the course of which questions were raised as to who 
would be entitled, in case both claimants should fail, but from the 
frame of the suits it was impr.icticable to deal with those questions 
till the adverse claims to the entirety were disposed of. Ultimately, in 
the year 1842, those claims were disposed of by the Judicial Committee 
of the Privy Council in one of the suits, which in substance negatived 
the claims of both parties to the entirety, and decreed that the heirs of 
A., according to the Sheah law of inheritance were entitled, and 
directed the mesne profits to be brought into Court and divided an^ong 
such heirs. A suit was in consequence instituted in the year 1852, by one 
of the heirs of A., to carry into execution the decree of the Judicial 
Committee of the Privy Council made in 1842. Held,— 

First, that although the claim which accrued so long ago as the death 
of A. would have been, in ordinary circumstances, barred by the Bcnt'al 
Regulations of Limitation, III. of 1793, sec. 14, and II. of 1^5, sec. 3, yet 
that as the pendency of the appeal rendered it impracticable to bring the 
suit until the question was disposed of by the decree of the Privy Coun¬ 
cil in 1842, such suit was to be considered as supplemental to that 
decree, and that, as the suit was brought within twelve years from that 
date, it was not barred by those Regulations. 

Secondly, that although one of the original claimants had obtained 
possession under an Order of the Court, and retained the same till the final 
decree in 1842, it was not such a quiet and undisturbed possession, 
in the circumstances, as to operate by Ben. Reg. II. of r^5, sec. 3, 
as a bar to the suit ultimately instituted by one of the heirs entitled 
to the inheritance. 


4th, 6th h 7lh 
Dec., 185S. 

A. died in 
1813. At /l.'.v 
death, one of 
his heirs, en¬ 
titled to a 
share of the 
succession of 
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\n a 8 annas part or share, or one undivided moiety, 
of a Zemindary named Soorjapoor (the whole having 
been taken to be nominallv divided into 16 annas 
parts or shares), together with the mesne profits. 
The Appellant claimed the above share as heir-at- 
law of the late Ranee Soomrnn^ his paternal grand¬ 
mother, he at the same time having in his own 
right by inheritance, as one of the heirs-at-Iaw 
of his late father, Rajah Deedar Hossein, the re¬ 
maining 8 annas, or one other moiety of the Zemin- 
dary. The Principal questions of fact and law raised 
ill the suit had reference to the construction and 
application of the Bengal Regulations of limitation, 
in. of 1793, sec. xiv., and 11. of 1805, sec. iii., clauses 
I, 3, and 4. The point at issue being, whether, under the 
circumstances of the case, and the litigation in India, 
while an appeal in England by Deedar Hossein was 
also pending respecting the title to a moiety of the 
Zemindary, the suit was barred by those Regulations. 

1 he facts of the case which gave rise to this ques¬ 
tion, were as follows :— 

Fookur-ood-deen Hossein, a Mahomedan, was pos¬ 
sessed of the Zemindary of Soorjapoor, situate partly 
in the Zillah of Purneah and partly in the Zillah 
of Dinajpoor, both in the province of Behar. He 
died December, 1793 {a), leaving him surviving two 

sons’ Rajah Akbar Hossein and Rajah Deedar Hossein, 
the former being the uncle, and the latter the father 
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(<z) Very extensive litigation arose out of the succession to his 
estates. For the proceedings, see Rajah Deedar Hoos,ein v. Ranee 
Zuhoor-oon-Nhsa, 3 Ben. Slid. Dew. Rep. 46. S. C. 2 Moore’s Ind. 
App. Cases, 441 ; Raja Didar Hosen v. Rani Zahurun 5 lien. 

Slid, Dew. Kcp, 29; Syud Ilossiein Rezza v. Apiieer-oon Nisui, 
7 Hen. Sud. Dew. Rep. pp. 124, 316, and Vol. 10. p. 224. 
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of tlu* present Appellant, and they jointly succeeded, as 
his heirs, under the Mahomedan law and family custom, 
to the Zcmi/ii/iify in equal undivided moieties, /^aja/i 
J/i/jijr Hosscin died in 1813. without male 

issue, but leaving three wives, Ranee Zuhoor-oon 
.V/.sAV/. Beehee Poomnee, aiul Beehee Goal Chaniun : 
;uk 1 three daughters ; Bebee tyzoon Nissa. by Ranee 
Zuhoor-oon Nissa, his first wife, whom she pre- 
dece£ised. a minor and unmarried ; Amecr-oon Nissa 
by his second wife, and Bebee Bhanga : and also his 
mother, Ranee Soonirun. According to the general 

prim iples of the Mahomedan law. these persons jointly 

became his heirs-at-law. and as such entitled, in dif¬ 
ferent shares, to his one undivided 8 annas share, or 
moiety, of the Zeniindary of Soorjapoor. At his 
death^ Ranee Zuhoor-oon Nissa. his eldest widow, 
look possession of his share of the Zeniindary and the 
rents and profits, asserting that she was entitled thereto 
under a conveyance called a hibbeh bileivus (gift on a 

consideration), alleged by her to have been executed 

by Rajah Akbar Hossein in his lifetime, in lieu of her 
dower, and setting up at the same time, a deed of 
gift, in favour of the deceased’s daughters, also 

allet’-ed by her to have been executed by him. 

Ranee Soomrun, in the month of March. 1814, filed 
a petition in the civil Court of Purncah. charging 
Ranee Zuhoor-oon Nissa with having fraudulently taken 
possession of the whole of the property of the Peti¬ 
tioner’s son, the late Rajah Akbar Hossein, \n which, 
as well as in that of her late husband, she asserted 
and claimed a right of property, and prayed that the 
moiety of the stipend, which she had previously re¬ 
ceived. out of the profits of the 8 annas share in the 
Zeniindary. and which had been stopped since her 
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son’s death, might be toiiliimccl to bi* paid to her, and 
upon this petition an Order was made accordingly. Rajah 

Rajah Dccdar Hosscin commenced a suit on the hossf/n 
31st of January^ 1815, in the Provincial Court of 
Moorshedabad^ against Ranee Zuhoor-oon Nissa^ deny- AuMiio 
ing her title, and seeking to recover possession of the 
whole of the 8 annas share or moiety of the Zcniin- 


dary, to which he claimed to be solely entitled as only 

brother of the deceased, Rajah Akbar Hosscin, and 

as such, entitU‘d by the custom and usage of their 

family as his sole heir, and he also claimed to 

be absolutely entitled thereto under a Will and 

¥ 

Ikrarnamah stated to have been executed by his 
deceased brother in his lifetime, alleging, at the same 
time, that the two instruments set up by Ranee Ziihoor- 
oon Nissa were fraudulent (rt). The answer of Ranee 
Zuhoor-oon Ntssa put the issue her title under the bill 
of sale to the whole of the 8 annas share, denying the 
charge of fraud, and denying the title of the Rajah 
Dccdar Hosscin under the family custom and usage, 
and also under the Will and Ikrarnamah^ to the moiety 
of the Zemindary. The decree of the Provincial Court 
was pronounced in that suit on the 27th of August, 
1817, to the effect that it had been proved that Akbar 
Hosscin executed the two instruments while in posses¬ 
sion of his reason and intellect, and that Ranee Zuhoor- 
oon Nissa was entitled, under the bill of sale, to one 
moiety of the Zemindary, From this decree Deedar 
Hossein appealed to the Sudder Dewanny Adawlut. 
Ranee Soomrun, the mother of the deceased, and of 
Deedar Hossein, died while the suit was pending, 
leaving the latter her sole heir. In May, 1820, Mr. 

((/) See 2 Moore's Ind. App. Cases, p. 444. 

32 
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Fendall, Chief Judge, and Mr. Goad, the fourth Judge 
of the Sudder Dewanny Adaivlut^ gave judgment in 
the appeal [a), decreeing that the bill of sale set up 
by Ranee Zithoor-oon Nissa had not been proved 
and established, nor the other instruments, nor 
the family usage relied on by Deedar Hossein, and 
that it was, therefore, necessary to divide the one 
inoictv of the Zeinindary according to the Fiirraiz 
(law of division), among such as were heirs of the de¬ 
ceased, Rajah Akbar\ and he directed an inquiry as 
to the persons entitled to succeed thereto as such 
heirs. 

The case was then referred to another Judge of the 
same Court, Mr. Courtney Smith, who pronounced 
his judgment on the 14th of June, 1820, to the effect 
that there was a failure of proof as to the bill of sale 
set up by Ranee Zoohoor-oon Ahssa, and that he con¬ 
sidered it fabricated and altogether false ; that if it had 
been executed by tlie deceased Rajah Akbar it would 
have been invalid, as being opposed to the family usage, 
which he considered proved ; and further that the 
instruments set up by Deedar Hosscin had not been 
established, but that the want of proof of these did 
not affect the family usage, and that Ben. Reg. XI. of 
1793, did not bar Deedar Hossein's claim under the 
family usage. The case was once more carried before 
another Judge of the same Court. Sir James Edward 
Cotebrooke, who, by his judgment, ordered that the 
decree of the Provincial Court of the 27th August, 
1817, should be reversed and annulled, and that 
Deedar Hossein should be put into possession of the 
whole of the Zemindary, and that Ranee Zuhoor~oon 
Nissa should account to him for her receipts and dis- 

(tj) See 2 Moore's Ind. App. Cases, 454* 
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bursenients during’ the period she was in possession. 
Deedar Hossein, accordingly, entered into possession 
of a moiety of the Zemindary in question. 

A review of the judgment of Sir James Colebrooke 
was allowed on the petition of Ranee Zuhoor-oon Nissa^ 
who submitted, that there was a difl'erence between the 
doctrines of the Shealis and Soonees sects of the Ma- 
homedans as to succession, and that the parties were 
Sheahs, A decree, on such revieu', was afterwards 
pronounced by another Judge of the same Court, Mr. 
Wiiiiam Lcycester, on the 21st of January, 1822, to 
the effect that the family usage was not sufficiently 
proved; that if it had been, it was not valid under Den. 
Reg. XI. of 1793; and also, that if any such family 
usage existed up to their father’s death, it had been 
altered after that event by the two sons, who agreed 
to hold a moiety each of the profits of the Zemindary \ 
and he ordered that the moiety in suit should be di- 
vided among Rajah AkbaRs heirs when ascertained and 
declared, according to the book treating of I'urraiz, and 
that the decree be altered and amended. On the 22nd 
of January, 1822, the former Judge, Mr. Goad, ex¬ 
pressed his concurrence with the last-mentioned Judge. 
A reference was then made to another Judge of the 
same Court, Mr. Dorin, who gave his judgment on the 
7th of May, 1822, to the effect that it was presumable 
that the family usage prevailed up to the death of the 
father, but that it was extinguished by the division of 
the Zeynindary by his sons. 

The final decree of the Siidder Dewanny Adawiut in 

this suit, was pronounced in the appeal on the 12th of 

August, 1822, by three Judges of that Court, Mr. Lcy- 
cester,Ux. Goad, and Mr. Dorin, to the effect that 
the Appellant was of the Shcah sect of Mahomedans 
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and hy lh(‘ code, containing llie doctnnes of 

the Shcah seel, a l)rt;ll'.cT could not inherit when 
dauerhters, as in the case before them, sur\ived; 
therefore, the decree of the Provincial Court of the 
27th of August, 1817, so far as it dismissed 
Ilosscin s claim, was declared to be affirmed, and the 
judgment and decree of Sir ynrucs Colch>'ool:c of the 
4th of August, 1820, reversed, and an Order made 
that Dccitar Ilosscin should be made ans\^■erable to 
Ranee Znhoor-oon Nissa for the ‘tcnsiiai during the 
period which ho was in possession of the disjiuted 
moiety of the Zemindary, under the decrc'- of llu' 
4th of 1820. 

Deodar Ilosscin aj)pealed to the Privy Council from 


this decree. 

Subscriuent to th*- a[>[>eal tv) England, and in 
a suit was brought by Mchr-oon Nissa, grand-daughter 
of Akbav Ilosscin, to recover her share of thv suc ces¬ 
sion, and was pending at the date of the dev ree of 
the I^rivy Council made u]>on the appeal of Deodar 
Ilosscin. This suit w;is afterwards com})romised. 

On the i8lh of Nocanber, 18^5, Rance Zuhoor^ 
oon Nissa died, having Sayitd I/osSiin A’c-./, her 
brother and heir-at-law, her surviving, who as such 
heir became a [j.trLy to llu Mill, aiul at the same time 
got possession of thv* S annas shaia* or inuiet\ of tlu 
late Rajah Akbar Ilosscin, llu‘ title of Zahoor-oon 
Nissa to which share being then stdl in litigation in 
the suit. Deodar Ilosscin died in 1841, leaving the 
Ai)pellanl, hir^ only son, ha\liig in his lilelune made a 
W ill, by w lm h he ajipv_iitiLi, d tin .\ppv h:inl, exeeuLoi 
aiul represv ntati\e in e- 4 aie, .iiul ^iIsd <i 11 lOchnainch 
(deed of gift <>n a cnii'iJv 1 ilnm;. in l.ov<iir ol the 
Appellant, n ho wa-' j>ul into po; in ol i!" v.-'-Kile 
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and property of his deceased father, under Act, No. 
XIX. of 1841. 

The decree of Her Majesty in Council in the above 
appeal was pronounced on the i5lh of January, 184.? (a), 
and by it the final decree of the Sudder Dewanny 
Ada'ii'lnt was varied in certain particulars ; by ordering 
that the Appellant should bring into Court the 
proceeds of the moiety of the Zemindary, whilst 
lie was in possession thereof, and that such proceeds 
should be i)aid to those who were found to be the 
heirs, according to the Shcah law of succession, and 
to their representatives; but in dl other respects 
the decree was aflirmed. 

Sayud Hosscin Reza died in November, 1844, 
leaving the Respondents, his sons and heirs, who be¬ 
came parties in a suit, in which .A7.y^(/, the 
daughter of Rajah Akbar Uossein, had brought to 
recover from Sayud Hossein Reza a portion of the 
8 annas share or moiety of Rajah Akbar Hosscin, de¬ 


ceased. 

By an Order of the Suddt.'r Deivanny ^Ida-u'/u/, 
dated the ist of Au^^ust, 1846, made in the petition 
of Sayud Jlnayet Reza, the husband and executor 
of Ameer-oon Nisa\ and Mehr-oon Nissa, \\. was 
ordered that the judge of Purneah, in execution of 
the (Ucree of Her Majesty in Council, should give 
possession in the Zemindary of the share of tin; 


Aineer-oon Nissa ; and of Ijcchcc Domnee, deceased, 
the second wife of the Akbar Hosscin, to the petitioner 
according to his proportion of the shares mentioned 
in the decision of the Sudder Dewanny Adaudut, of 
the icSlh of May, 1830. and that tlie judge should 
cause Ihe leasilai of the time of his po.sscssion to be 


(^0 2 Muoic i hul. A|>p. C.'iscs, 4 1 1 . 
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deposited in Court by him, according to the terms of 
the decree of Her Majesty in Council, and paid to the 
pf-titioner in proportion of his share. 

On the further hearing of Amccr-oon Nissas suit, 
Messrs. Rattray and Tucker^ two of tlie Judges of 
that Court, reversed the decree, declaring that the 
claim of the I'ialntiffs was not barred by the Regula¬ 
tions of limitation, and also that they were within 
the provisions of Ben. Reg. 11 . of 1805, sec. iii., 
clause 4, and might have evaded that Regulation, if 
they had thought proper, but which they had not done. 
That any suit instituted by the heirs of the late Rajah 
Akhar Hossciti, before the suit which was instituted by 
the late Deodar Hossein had been determined by the 
decree-of Her Majesty in Council of the 15th of January^ 
1842, could not have been proceeded with, or if pro¬ 
ceeded with, a decree obtained would not have been 
of any avail against a decision in favour of either 
Deedar Hossein or Ranee Zuhoor-oon iVissa, both 
claiming under a specialty adverse to a claim of in¬ 
heritance ; and that tliis alone brought the case within 
the discretion allowed to the Court under the conclud¬ 
ing words of section xiv. of Ben. Reg. III. of 1793 . 
The Court further decided that it was the decree of 
Her Majesty in Council alone that authoritatively and 
finally declared the property to be the estate of Rajah 
Akbar Hossein, and divisible among his heirs ; that 
up to the date of that decree this question was in 
abeyance, and that the cause of action might fairly be 
taken from the arrival in India of that decree. 

On the i6th of February, 1852, the Appellant, 
the heir of Deodar Hossein, brought a suit in the 
ZiLlah Court of Pttrncah against the Respondents and 
ethers to recover possession of the share of the late 
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Ranee Soomrtoi with mesne profits, from the 15th of 
January, 1842, the date of the decree of Her Majesty 
in Council, determining the right of the general heirs. 
The plaint stated the principal facts before mentioned, 
and the proceedings in the original suit, in which the 
title of Zuhoor-oon Ntssa was contested. 

The answer of the Respondents pleaded, first, that 
the late Ranee Zuhoor-oon Nissa, and after her Rajah 
Sayud Hossein Reza, their father, as her rightful 
heir, and last of all themselves as his heirs, consecu¬ 
tively, for a period of forty years had been in undis¬ 
turbed possession of the property in dispute, and that 
nearly forty years had elapsed since the death of 
the original proprietor, Rafah Akbar Hossein, and 
that the Plaintiff, with a view to bring his claim 
within the provisions of Ben. Reg. II. of 1805, set 
forth the allegation of forcible' possession being kept 
of the property in dispute, by them, the Respondents. 
The answer then stated, by way of defence, that no 
bar existed to a suit by the late Ranee Soomrun in her 
lifetime, as having survived the last-mentioned Rajah ; 
it was also alleged that she had herself relinquished 
and abandoned her claim to her share in her life¬ 
time; and lastly, it was pleaded that the Court was 
barred by Ben. Regs. II. of 1805, and III. of 1793, 
sec. xiv., from taking cognizance of the claim, and 
that the right of suit was not kept in abeyance by 
the legal proceedings in the original suit instituted 
and carried on by the late Deedar Hossein. The 
answer also denied the Respondents’ liability to 
account for the mesne profits. 

The Appellant in his replication denied the allega¬ 
tions in the answer, and contended that during the 
pending of the original suit, contesting the title of the 
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Iraudulriit j)o>s<.-SNor to tlu* whole 8 n/i/hrs sliarcs, 
Rdficc Soonirmt aiul Deodar Hossein wore precluclcd 
from hrlii'^inj^ <iiiotht.r suit for the specific share 
therein of the fornv'r, and that from the date of the 
decree of Her Majesty in Council of the 15th of 
'Janiiary, 1842, which was the final decree in the ori¬ 
ginal suit, and up to which time, therefore, that suit 
was still pending, the period of twelve years had not 
elapsed. The replication also chargtM the possession 
to have been taken and held hv unfair means and 
fraud. 

The hearing of the suit look place before Mr. George 
I.och, acting Judge, on the 20th of May^ ^^54. That 
Judge was of opinion, that, under ordinary circum¬ 
stances, the suit would have been barred by cl. 3, 
sec. iii., Reg. II. <»f 1805; but that in the present case 
the decision of the Urivy Council came in ; for until 
the special claims of Dccdar Hossein and Zulioor-oon 
Nissa were disposed of, the rights of the heirs of 
Akhar Hossein were in abeyance; and the Court 
decreed that Ranee Soomrun was entitled, as heir 
of Akbar Hossein, to a share in his property, equal to 
1 anna 8 ifundahs of 8 annas Hissa ; and that the 
I’laintiif, Ennyet Hossein, as heir and executor of 
Deodar Hossein, to whom Ranee Soomrnn's share was 
assigned by tiio Moojtees, was entitled to have posses¬ 
sion of that share with mens profits, but with interest 
only from the date of suit, owing to the delay in 
briiming the action. 

'The I\.e>[)ondents in the suit a[)pc'aled to the Sadder 
Deieanny Adawlul at L aicnita, Irom this judgment. 
I'hc grounds of aj>pv--al lilerl by them were as fol¬ 
low ;—I' irsl. Hecause the suit was not instituted 
\vllliin t\\el\e \ l arN frnm Ihe dale ul its origin, the 
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28th of September^ 1813, the date of the death of 
Rajah Akhar^ and that the case had only been 
brought on the 21st of February^ 1852, and ought, 
therefore, to have been dismissed, according: to Reg. 
III. of 1793. Secondly. That it was in evidence, 
according to the decisions of the Zillah Judge, that first 
of all Ranee Zuhoor~oon Kissa was in undisputed pos¬ 
session of the property in dispute, and after her, Rajah 
Sayud Hossein Reza ; and that the Appellants, with¬ 
out any opposition, had held the same under right ol 
heirship for nearly forty years previous to the institu¬ 
tion of the suit; and in such case according to sec. 
iii., Reg. II. of 1805, the claim of the Plaintiff ought 
to have been dismissed. Thirdly. That the relin¬ 
quishment ol her right by Ranee Soomnin, by accept¬ 
ing a monthly allowance, and her omission to sue 
for her right in her lifetime, barred the suit of the 
Plaintiff, on the plea of heirship to the late Ranee. 
Fourthly. I hat the Zillah Judge had reckoned the 
cause of action in this case to arise from the decision 
of the Privy Council, dated the 15th of January, 
1842, and that this was erroneous, and not recog¬ 
nized by any law and practice. Fifthly. That tin* 
Zillah Judge has decreed on the ground of this 
case being precisely similar to that of Mehr-oon Nissa 
and others, decided on the 12th of June, 1847; but 
that that was erroneous. Sixthly. That the claim of 
the Plaintiff rested on the Will and inheritance of the 
late Rajah Deedar ; but that that was clearly incor¬ 
rect, and that as the grounds of action conflicted one 
with the other, it ought to have been dismissed. 
Seventhly. That the Plaintiff having admitted the 
right of the Appellants to 8 annas share of the Zemin- 
dary in dispute, his suit in contravention of it was 

33 
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inadmissible and invalid. Eighthly. That when the 
father of the Plaintiff in the former cases, from the 
Provincial Court to the Suddcr and the Privy Council, 
preferred the claim on the allegation of the immemorial 
family custom, which was to the effect that females 
only get a maintenance, and no share of the Zemin- 
dary, in that case the present claim of the Plaintiff was 
contrary to his allegation, and the former claim of his 
father untenable. Ninthly. That the suit not having 
been instituted within twelve years fromithe date of the 
deed alleged by the Plaintiff, and there being no men¬ 
tion in it of this claim, it ought to have been dis¬ 
missed in accordance to the precedents of the Court. 
Tenthly. That the Plaintiff was only entitled to 
u'asi/at from the date of the decree. 

^'he decree of the Suddcr Deu'anny Adaudut in this 
appeal was pronounced on the 30th November^ 1854. 
The material part of which was as follows;— 
“ W'e arc unable, after a careful consideration of 
the pleadings and of what has been urged by the 
parties in the cause, to adopt either the reasoning 
upon which the Judge has come to his conclusion, or 
the decision which he has passed upon the point of 
law at issue in the case. If the suit before the Privy 
Council had been between the same parties and on 
the same cause of action as the suit now before this 
Court, the argument of an estoppel which has guided 
the decision of the Court below would have been of 
some force, for no doubt the property now in litiga¬ 
tion formed a part of that included in the suit decided 
by the Superior Court in England. But in our view, 
such is not the state of things; and the plaint must 
be dismissed under the law of limitation. In that 
case, special claims, upon the grounds of family 
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custom and a Will, were preferred by Deedar Hossein ; 
both claims were rejected by the Privy Council. The 
Defendant, Zuhoor~oon Nissa, widow of Akbar Hossei?iy 
asserted her right under a byemokassa. This special 
claim was also disallowed, and the property was de¬ 
clared divisible amongst Deedar Hossein s heirs. In 
the present case, Deedar Hossein's son sfrounds his 

o 

claim to the property in litigation upon his rights as 
heir to his father and his grandmother, Ranee Soonirun. 
He sues, amongst others, the sons of Hossein ResOy the 
brother of Zuhoor~oon Nissay who, on her death, suc¬ 
ceeded as her heir. It is thus clear that neither are 
the causes of action in the above suits identical, nor 
are all the parties to both suits the same. Such 
being the case, the pendency of the first-mentioned 
suit in the Privy Council cannot be justly held to 
create a right of action in the Plaintiff as heir to Akbar 
Hossein's estate by right of his father and grand- 
mother. It is nowhere shown that either of these 
persons ever claimed or got possession of the estate. 

The appeal is decreedj with all costs, against the 
Plaintiff.^’ 

The Appellant brought the present appeal to Her 
Majesty in Council from this decree. 
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The appeal was argued by 

Mr. Rolty Q. C., and Mr. Leith, for the Appel¬ 
lant ; and 

Mr. R. Palmer, Q. C., and Mr. W. Field, for the 
Respondents. 

The arguments turned upon the construction of 

the Regulations of limitation, III. of 1793, and 

II. of 1805. The contention of the Appellant was;— 
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I'irsl. That the Miit was not barred bv effluxion ol 
time by Ben. Keg. III. of 1793, sec. xiv., as the claim 
in the present suit could not have been effectually pro¬ 
secuted. as a distinct and independent claim, until the 
claim of Zithooe-oon Nissa to the entirety was disposed 
of. and it was submitted, that the Appellant was 
entitled to treat the litigation which resulted in the 
decree of the Privy Council of 1H42, as part of 
the procedure, by which he sought to establish his 
claim, and his suit being supplemental to the original 
suit^. brought the case within the exception provided 
in that section. I'poi^ this point. Prannath Chowdree 
v. Rajah Burrodahant Roy (a), Synd Hossci'n Rezza 
V. Anicer-oon S/ssa (h), Troup and Dyce Sombre v. 
The East India Company (c), Neclmunce Pal Chowdree 
V. Rajah Burdakaunt Roy (d). Ram Koomar Nceacc 
Bachesputte v. Srec Nath Bhuttacharuj (c), ^lussumat 
Shitmsoon Niesa v. Tuunoo Bcchce {_/"). were cited. 

Secondly. I'hat the Appellant was entitled to re¬ 
cover the share in the property sued for, under Ben. 
Keg. II. of 1803. sec. iii., cl. i and 3, as the cause 
of action had not arisen sixty years before the 
institution of this suit ; as Zuhoor-oon Ni.ssa, from 
whom Sayud Ilossein Reza, and the Respondents, 
derived title, had not held cjuict, unmolested, and 
undisturbed possession for twelve years, the period 
prescribed by the last-mentioned clause, as tlic right 
of possession was in litigation in the Courts; and on 
this ground the cases of Musst-Ommut-o-Zuhra Begum 


(</) 7 Ben. Sud. Dew. Reps. 97. 

(^) 7 Ben. Sud. Dew. Reps. 124. 

(r) 7 Moore’s Ind. App. Cases, 104. 
(f/) 6 Ben. Sud. Dew. Reps. 238. 

(f) 4 Ben. Sud. Dew. Reps. 14. 

(/) 6 Ben. Sud. Dew. Rep. 58, 
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V. Lootfullah Khan {a), S/ierkh Imdad All v. Mussumat 
Koothy Begum (^), Gopal Chand Pande v. Babu Kitn- 
war Singh (^r), Marian Bibi v. Khwaja Avictic Ter 
Stephanos {d), were relied upon. 

Thirdly. That the practice of the native Courts in 
India^ when a case involved a question of right to 
succession, and there are more claimants than one, 
was not to pass a decree except it be adjudged among 
all the claimants. 

Judgment was pronounced by 

The Right Hon. Lord KiNGSUOWN. 

Their Lordships are of opinion, that in this case, 
they must advise Her Majesty to reverse the decree 
complained of. 

The Appellant instituted a suit claiming a portion 
of the inheritance of his ancestor, Fookitr-ood-deen 
Hossein. That suit was instituted in the year 1852, 
and the defence, the sole defence, to that claim is, that 
the suit was not brought within the period which is 
limited by the Bengal Regulations, 111 . of 1793, sec. 
xiv., and II. of 1805, sec. iii., clauses i, 2, 3, as 
the period within which such suits must be insti¬ 
tuted ; that period being twelve years. The object of 
those Regulations appear to be to protect the title of 
parties who have been in possession under a ^^7/2^7 fide 
title, or what is supposed to be a bond fide title for 
the period of twelve years. But certain exceptions are 
introduced into those Regulations, amongst others, that 
the limitation of twelve years is not to apply where 

{a) 7 Ben. Sud, Dew. Reps. 399. 

(^) 3 Moore’s Ind. App. Cases, 17. 

(tr) 5 Ben. Sud. Dew, Rep. 34. 

{(f) 5 Ben. Sud. Dew. Rep. 84. 
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the party has been precluded by good and sufficient 
cause from bringing his suit within that period. 
Neither is it to apply if the original possession ob¬ 
tained by the party in possession has been obtained 
unjustly, and the Regulations are not to apply in 
cases where the property had so come into the hands 
of other jiersons from whom the parties in possession 
may have derived their title, and shall not have been 
subsequently held under a just and honest title. 

The Appellant, in this case, says, in the first place, 
the Regulations do not apply to me at all, for in truth 
this suit, althougii instituted in 1852, grows out of 

and is founded upon and supplementary to a suit 
instituted at the death of Akbar Hossein, whose inhe¬ 
ritance was the subject of long litigation. In the 
second place he says, if it is not supplementary to that 
suit and is not to be considered as a part of that suit, 
at all events that suit shows good and sufficient cause, 
why it was impossible for me, till it was disposed of, 
to bring forward the present claim. It was not dis¬ 
posed of till the year 1842, and I bring my suit in 
1852: and, thirdly, he says the parties in possession 
cannot rely upon quiet, unmolested, and undisturbed 
possession, held under the idea that they had a good 
title, and without notice of adverse claims. 

The facts appear to be these. Akbar Hossein died 
in 1813. Upon the death of Akbar Hossein, two 
claims were set up to the whole property, which was 
in truth an undivided moiety. In the first place, 
one of his widows, Zuhoor-oon Nissa, claimed it, 
insisting that she was entitled under a deed executed 
in her favour by her husband before his death. In the 
second place, the brother of Akbar Hossein, named 
Decdar Hossein^ claimed it, insisting that he was enti- 
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tied under a deed executed by his brother before his 
death ; and he also contended that if he was not enti¬ 
tled under that deed, he was entitled as heir ; not as 
heir according to the general Mahomedan law, but 
as heir according to the custom of this family (which 
appears to have been a family of royal descent, with 
respect to which a particular custom as to inheritance 
existed), and by that custom he claimed to be heir, as 
being the next male relation. 

Upon these adverse claims, which related to the 
whole of the property, the parties litigate in the 
Courts in India till the decree made in 1817, by 
the Provincial Court, in which the deed set up by 
Zuhoor^oon Nissa is established. There is an appeal 
against that decision, and that decree is reversed. In 
the decision so reversing the decree of the Provincial 
Court, the Court was of opinion that Deedar 

Hossein had not established the deed under which he 
claimed. But the case coming before four of the Judges 
of that Court, they were all of opinion that Deedar 

was entitled as heir, two of the Judges being of 

opinion that he was entitled to the whole property as 
heir according to the custom, and the other two were 
of opinion that he was entitled only to a share with the 
other heirs of Akbar Hossein. Before, however, they 
gave effect to this opinion, it was suggested that the law 
of inheritance which applied to the family was the 
Sheah law of inheritance, and not the Soonee law of 
inheritance. According to the Sheah law of inheri- 
Unce (as it had been ascertained to exist by the Court 
in a preceding case, in which the Court had taken the 
opinion of the Mahomedan law officers attached to 
the Court upon that point), a brother is not entitled 
to succeed to any portion of the property. In that 
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state of things, though all the Judges concur in 
Dccdiir UossL'in $ title as heir, they dismiss the suit. 

Now , it is said, that the Court had no right in that 
suit, in which two titles were asserted to the whole of 
the property, one under a deed, and the other either 
under a cleed or under customary heirship, to enter 
into the general (juestion as to who were the per¬ 
sons entitled to succeed accordins^ to the law of 

O 

inheritance, and that by recent cases in the Courts 
in /;/r//VMhat principle has been fully established. It 
may be perfectly true that that principle has been 
established, but it has been in alteration of the law, 
and not in execution of the law, as it had previously 
existed. In the Patna case (a), as appears from the 
note in Morlcy's Dig., Tit. “ Inheritance,” 265 :— 

“ A Musulman died, leaving his widow' and a nephew', 
who for some time had lived with him in the appa¬ 
rent capacity of his heir and adopted son ; the widow’ 
claimed the whole estate of the deceased, under an 
alleged Will, and the nephew made a similar claim 
as adopted son.” The Court was of opinion against 
both the claims, as the Court here is of opinion 
against both the deeds ; but what do they proceed 
to do ? “ The Provincial Courts directed a Kasi 

and two Mufti's to investigate the matter, and on 
their reporting that neither claim could be considered 
as established, and that the inheritance should be 
divided according to the Musulman laws, the Council 
confirmed their decree. ” But in this case it was 
actually a suit respecting the inheritance, because 
one alternative of the claim of Deodar Hossein was 
founded upon his right as heir ; and it was, there¬ 
fore, not only competent, but absolutely necessaiy’ 

(«?) See note, 3 Ben. Sud. Dew. Kep. 195. 
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according to the Regulations, for the Court to proceed 
to inquire who were the heirs. 

Against this decision, dismissing the suit, thert- was 
a petition filed by Deedar Hossein for leave to appeal S\vud 

to the Judicial Committee of the Friw Council. Ahmkd 

^ * l*>. 


W hile that petition was pending, a suit was insti¬ 
tuted by other persons claiming to be co-heirs, who 
filed their plaint in 1836, in which the title of Deedar 
Hossein, representing his mother. Ranee Soomrun, 
as one of those co-heirs, was involved. The appeal was 
heard by the Judicial Committee of the Pri\ v Coun- 
cil, and the Order which was made bv Her Majesty 
upon that occasion was iounded entirelv upon this, 
that Ziihoor~oon Nissa had been in possession under a 
wrong title ; that Deedar Hossein had no title as 
donee, because his deed was bad ; that he had no title 
as customary heir, for that the custom had not been 
established to the satisfaction of the Court : and that 
the decree, therefore, was perfectlv right in declarino^ 
that the property was to be disposed ol according to 
the Sheah law of inheritance. .\cting upon that prin- 
ciple, they direct to bt' brought into Court the amount 
of rents which the Appellant had been pre\lousl\' 
ordered to pay to his adversary, XnJioor-oon Nissa, 
and that was done for the express purpose of their 
being paid to the Sheah heirs of Akhar Hossein, 

Under these circumstances, was it not necessarv. in 
execution of that decree, to inquire in the first place, 
who were the- real heirs, and to make a distribution 
according to the rights so ascertained, either by a 
proceeding in the original suit, or by instituting a 
new suit for that purpose ? It is clear that it w as. 
The inquiry could not be directed in the former suit, 
because that suit had been dismissed, and the Judicial 
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( oniiniuL'c uas of opinion tliat it had been properly 
di>nii^M.d, blit there was a suit actually pending, in 
which Mich inijuiry niight be made, and in which the 
titlr ot Dcciidr I/osscni would, if he had a title, be 
t'.-'tablished in common with the other co-heirs, unless 
they Were barred upon some other ground. 

In this stale ol lhing^, the Court havinor for the 

O O 

lu'st lime decided that the property w-as to go accord¬ 


ing to the S/ivah law of inheritance, a suit was 

rendered necessary for the purpose of ascertain¬ 
ing who answered the description of Sheah heirs; 

\^■hen. howa-ver, this (Jrder was pronounced, a suit 
wa> actually pending, in which such inquirv could 
he made and tho>e rights decided. By some ar¬ 
rangement between Ziihoor-ooii Nissa, or those repre¬ 
senting her, and the heirs, that suit was compromised, 
and so put an end to. This was in 1847, and then 
for the first timi,* it r<‘ally became necessary for the 
Appellant to institute a suit in his own name, the 

other suit having been j)ut an end to, because, if the 
original suit had gone on, though he was nominally 
not a j>arty to it, y<‘( the execution of the decree in 
such suit would hax'e necessarilv brought him before 
the Court, 

it appears to tlieir Lordships that this case'may 
b(‘ considered as a proceeding supplemental to and 
as carrying out the decree of the Judicial Com¬ 
mittee in 1H42, the execution of which was delaN’ed 
for certain reasons till a very long period after it had 
been [jronounced, but still to a pi'riod within the 
tmu‘ limited by the Regulations. But supposing 
it were not Ijrought witiiin the proper time, according 
to the strict letter of the Regulations, was not 
Dci'dar I/osscin prreludrd liv a sufl'u'umt causi* from 
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bringing his claim forward, so as to exclude the 
operation of the Regulations? In tlie opinion of 
their Lordships it was quite impossible for him to 
bring forward that claim till his suit was linally 
disposed of. He said, I have a good title to the 
whole as heir, or as donee under the deed, or as cus¬ 
tomary heir. He could not at the same time institute 
a suit, and say, the deed which is set up is good for 

nothing ; the customary title of the Defendant'’is good 

for nothing, and he is not entitled in that charatter, 
but in the character of co-heir with two other persons, 
whose title in the other suit 1 am disputing. 

In either view of the case, it appears to their 

Lordships that, on that ground, the Regulations of 
limitation cannot apply. 

Again, there seems no pretence for saying that there 
has been a bond fide, quiet, unmolested possession of 
the parties against whom the suit is brought. '1 he 
root of the possession was the order of the Fouj- 
dayy Court, the Magistrate of which Court says, ■■ It 
is utterly impossible tor me to decide what you are 
entitled to. 1 am of opinion that the widow should 
be put into possession, and that the other should 
bring his suit ”(«y. In that way the possession con¬ 
tinues during the whole period, with the interruption 
occasioned by the Aiipellant's possession for a short 
interval, till the decree of the Judicial Committee of 
the Privy Council in 1842, or at all events till a short 
period before that. Hut from the moment at which 
the deed which was set up by Zuhoor-oon Nissa was 


(rt) As to the ehect of possession utulcr an Order of the lym.U, 1 
Court, see R.vn RuUon Rac v. , Moore s Ind. 

r pp. Cases, 233, a.id .U.,/,an,JaU AU/us/.ur S,ne e. T/,, Hcny.d 
(jovaynment, post, j); 2^3. 
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CASES IX THE PRIVY COUNCIL 

disaftirmrd. if tlu- possession remained, it Mas not 
possession under the deed, it Mas a totally neM- pos- 
se-''sion. She had no right to possession under that 
deed, and her possession M'as held to be unjust and 
unfounded ; and if she remained in possession at all, 
she remained in possession, not as donee under the 
deed, but as one of the eodieirs oi Akbar Hosscin. At 
the time that she died, and the immediate father of the 
present Resi)ondents died. Im o suits were pending: 
one IS the suit u hich Mas dismissed in 1842, and the 
other IS the suit Mhieh Mas instituted in 1836. It 
has. therefore, been a litigated title from beginning to 
end. and there never has been the possession Mhieh 
it was the object and intention of the Regulations to 
protect ; there is, therefore, no ground upon M-hich, 
in their Lordships' opinion, the right of the Appel¬ 
lant can be excluded by these Regulations. 

I hat being so, the question arises, m hat are their 
Lordships to recommend ? The title of the heir has 
been established in a decree M-hich, though a compro¬ 
mise Mas come to. has never been set aside. There 
is no substantial doubt as to M'hat Decdar Hosscin, as 
representing his mother, Rance Soomrun, is, according 
to the Sheah laM- of inheritance, entitled to in that 
character. That being so, the only question is 
from M-hat time he should be entitled to the mesne 
profits. \ icM-ing all the circumstances of the case, 
and taking into consideration the vast length of time 
that elapsed Mhile the suits M'ere pending, and the 
enormous expense occasioned by them, their Lord- 
ships think that justice Mill be done if they recom¬ 
mend that the mesne profits should commence from 
the time M'hen the suit M'as instituted, and they M'ill 
accordingly advise Her Majesty, that the Appellant 
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should be put into possession of the rents and profits 
from that time, and that he should have the costs 
both in the Court below and in this Court. The 
amount ot the wasilat, from the time of the institu¬ 
tion of the suit, without interest, will be ascertained 
in the Court below. 
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MussUMAT Amekna Khaiook and others Appellants^ 

AND 

Radhabenod Misser ... . . Respondent,^ 

On petition from the Sadder Dexoanny Adawlat of 

Calcutta. 

L HE petition stated that the Respondent brought a 
suit in the Zillah Court of Dinagcporc against the 
Appellants to obtain possession of a Zemindarv held 
by them in dififerent portions, as purchasers under 
deeds of sale and under a sale in execution of a 

* Present : Members ot the y.uUcal C,„«„n/r«.-The Rig,,, 
Hon. Lord K.ngsdown, the Right Hon. Dr. Lnshington, the Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. Si, Edward 
Ryan, and the Right Hon. Sir John Taylor Coleridge. 

—Sir Lawrence Reel. 



In estimat¬ 
ing the ap. 
pealable 
value, re¬ 
stricted by 
the Order in 
Council of the 
loth of AbriL 
1838, for 
regulating 
appeals from 
the Supreme 


and Sudder 

Courts in the East Indies io Ks. loooo . De^anny 

should be had to the whole matter involved in the 

value of a fractional part of the property soueht td ht ’ to the 

A suit was brought to recover -1 

ferent persons under deeds of sale in execution of^.*'! Possession of dif- 
the property sued for was. by Ben Rejr X value of 

plaint to be Rs. 14,325. The SiuLL>f r. ff*"’ ' 7 . stated in the 

related to the claim of some of the Defendants far as 

applied for leave to to Eng-land which the^^''*Defendants 

on the ground that, as the value of their ’ nor ion ^ Sudder Court refused, 
was not within the appealable vaiu^ prSh^H it 

of the loth of April, 1838 Such co^sirn^r ^ Council 

appeal granted by the Judicial Committee overruled, and leave to 

propc-rly sued (or-Q,Jc 1 »«= value of the 
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cl(.(rt‘c. That the \’aliic of the lands soiiifht to he re*- 
eovereci was stated in the plaint as provided bv Be/i. 
Reg. X. of 1S29, see. ij, to be Rs. 14,325. r. 3. i. 
1 hat a decree was pronounced by the Zillak Court in 
favour ol the Respondent. That the Appellants 
appealed to the Sudder Dewanny Adawlut of Calcutta^ 
which Court, on the 21st of J/z/r, 1856. reversed the 
Zz//z 7 /z C ourt's decree with respect to two only of the 
4 \ppe!lants, sustaining their respective right to posses¬ 
sion. I hat the Court refused to allow the other 
Appellants leave to appeal to on the ground 

that the value of the lands held by those Appellants 
was onl\ Ks. 8.215, ‘ind that the Order in Council of 
the roth of A/>ri/, 1838, recpiired tlie sum to be 

Rs. 10,000. That the actual \alue of the lands in 
question held by the Appellants was more than the 
sum prescribed by the Order in Council, and that the 
Sudder Court proceeded upon an erroneous ground, 
taking the value by the stamp required by Reg. X. of 
1829, which they submitted was only for fiscal pur¬ 
poses, and also that the Sudder Court was wrong 
in not addin^ the mesne profits ; and the Reti- 
tioners further submitted that the words “the value 
of the matter in dispute in any such appeal to Her 
Majesty in Council,” related to the whole matter in¬ 
volved. in the suit w’hich was the subject of judicial 
inquiry in the Court below. That the right of pos¬ 
session of the Respondent in respect of his ancestral 
Zemtndary was one of many questions in the suit and 
appeal, and that the sum of Rs. 14.325. i. 3.^ the 
estimated value of the Zemiudary as stated in the 
plaint, and not merely a proportionate part thereof, 

ought to have been adopted by the Court in estimat¬ 
ing the appealable value. 
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This petition was heard cx parte. 

Mr. R. Palmer^ Q. C., and Mr. Leith^ in support 
of the petition, 

L rged the same grounds as those contained in the 
petition. 


1859. 
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The Right Hon. Dr. Lushing TON : 


Leave to appeal will be granted, subject, however, 
to this reser\-ation, that if the facts contained in the 
petition are not correct, the petition is to be dis¬ 
missed. Security for i^e lodged with the 

Registrar of the Privy Council within six months 
from the date of their Lordships’ report. 


Jl GGOMOHUN GhOSK ... ... Appellant, 

AND 

Manickciu’ND and Kaisrkechl’no ... Respondents."^ 

On appeal from the Supreme Court at Calcutta. 


Tn this case, the Appellant brought an action against 
the Respondents upon three distinct w'ritten con- 


25th & 28th 
June, 1859. 


o Present : Members of the 'Judicial Committee,—\'\\^ Right 

Hon. Lord KIngsdown, the Right Mon. Sir Eduard Rvan. the 

Right Hon. Sir ( rcsswell CrcsswcII, and tlie Right Hon. Sir 
John Taylor Coleridge. 

— The Right Hon. Sir Lawrence Peel. 


The Legis¬ 
lative Act. 
No.XXXII.of 
•8,19 (e.xtend- 
ing to India 
the provisions 
of Statute, 

3rd & 4th 


Will. IV.. c. 

. , 42, sec. 28), 

concerning the allowance of interest in certain cases, enacts that “ Upon 

all debts of sums certain, payable at a certain time, the Court before 

which they may be recovered, may. if it shall think fit, allow interest 

to the creditor, at a rate not exceeding the current rate of interest from 

the time when such debts or sums certain were payable, if such debts or 
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tracts made between them in the nature of wagers, 
as to the average price of opium at the first Lelaitrn 
or public sale by the Government for the year 1846. 
These contracts were known as Tajee Mundee Chit- 
tees, and were, with the exception of the dates and 
sums, in similar terms. 

The following was one of the Chittees \ —“iith. 
Taijee or rise on the average of thirteen hundred of 
the first Lelaum or public sale of the Patna. 

•‘II Sri Gnnnaise jee, 

“ No. 19. 

“ I I. To Juggomohnn Ghose. This is written by 
Manickchund and Kaisreechnndy with salutations, 
which he will peruse. 

“ Further; we have eaten the Taijee or rise on 
the average of i lot of 5 (in letters five) Paitees, or 
chests of Patna opium, of the 30th day of November, 
Sumbiit 1903, at the price of 1300. 

If the average of the first Lelatiin or public sale 

sums be payable by virtue of some written instrument at a certain 

ti ^f I ^ ** 

Held.—That a wag^er contract (before the passing of Act, No. XXI. of 
1848), upon the average price which opium would fetch at the next 
Government opium sale, was not within the scope of the Act, No. XXXII. 
of 1839. as that Act supposes a party to have been sued for breach of a 
contract for the payment, by virtue of a written instrument, of a sum 
certain at a certain time, and did not affect debts contingent in amount 
and time of coming due. 

Whether the discretion vested in the Court by Act, No. XXXII. of 
1839, in allowing or refusing interest, in cases within the Act, is liable 
to review. —? 

Where a usage was established, by which it appeared that interest 
was paid upon such contracts: Held further ; that according to such 
usage, interest ought to have been allowed upon the principal sum 
recovered in an action, and the judgment of the Supreme Court at 
Calcutta refusing interest, reversed on that ground. 

In respect to evidence of mercantile usage ; to support such a ground 
there needs not either the antiquity, the uniformity, or the notoriety of 
custom, which in respect of all these grounds, becomes a local law. The 
usage may be still in course of growth ; it may require evidence for its 
support in each case; bvit in the restilt it is enough if it appear to be so 
well known and acquiesced in, that it may be reasonably presumed to 
have been an ingredient imported by the partie.s into there contract. 
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of the Company’s * *S/Vrrt/ ' of the Patna rist-s above 
thirteen hundred, according to lliat we will give you 
the Bnllun or rise. If It falls below thirteen hundred, 
in that event you have no Damvah, or claim. W e 
will not give you credit for the ' Siizsurannah ka 
Roopea^ or bonus money that we have taken from you. 
marked in your kattah or account Sit mbit t 1903, 
Kartick the loth day of the light side of the moon. 
And on the back were written tliese signatures: 
KuUean Mull, Srt Mohan (those, Moon'i i tlha> 

Daft, Srfckisscn. 

T he public sale of opium relerred to in llu'si- con- 
tracts took place on the 7th of December, 1S46. 

The action was brought by the Appellant against the 
Respondents. The pleadings in tin attion. and a!V>o 
the Chittees on which the action was brought. wiTe 
similar to those in the cause of Rinyhonaa/h Sohoi 
Chotayioll v. Manickchunii ar^d Kaisrccchantt {a), in 
whicii th(‘ legality ot such C/ntfecs, and tin- right of 
the Plaintiff in tliat action to recover lln-ia-on. was 
established. 

T'he action came on for trial Indore tin* Supreim- 
Court on the glh of April, 1857. when, fjy consent, the 
depositions of the witnesses in tlie cause of Raiihc- 
naath Sohoi Chotayioll v. Monichchmul and Katsicc- 
cliand, and also in the cause of Cholayloll v. (g!c;e>'- 
chmui and Hurrackchund, and the Chittees, were read 
and received as evidence. The only que.^tion in 
dispute was, whether, in addition to the sum ol 
Rs. 7,150. () annas and 3 pia (being the amount pay¬ 
able in respect of the sum by w hich the average prici- 
of Patna opium at the public sale, referred to in the 
three Chittees, respectively exceeded the prices tnen- 
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6 .Moore’s Incl. .App. Gases, 251. 
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liontcl in such respective Chittees), the Appellant was 
entitled to recover from the Respondents interest on 
that sum and at what rate. The Appellant gave 
in addition. e\ idence as to the course of dealing in 
TMntuicc Chittvcs. and pro\ed that the practice 
was to present the Chit ices for acceptance to the 
parties who had issued them on the evening of the 
(iONernment sale of opium, in order that the sum 

payable might be ascertained ; that the Chittees, 

when so accepted, were presented again to such 

parties three days afterwards for payment, the time 
lor payment being generally at the expiration of 
three days from the acceptance. The Appellant also 
gave- evidence of the refusal by the Respondents 
after the sale of December, 1846, to accept the 
Chittees, on which the action was brought. The 

.Appellant further examined witnesses who deposed 
that, according to the usage and ordinary course of 
dealing m Tajee Mif/niee Cb/ifees, interest was payable 
on such Chittees whenever the loss thereon was not 
paid within a few days after the amount of such loss 
had been ascertained. The commencement of these 
gambling Chittees appeared from the evidence to be 
ol recent date, not going farther back than 1840. 
'I'he Appellant further proved that the Bazaar or 
market rate of interest in December, 1846, was not 
less than 8 per cent. 


The Rospondents did not enter into evidence, and 
at the close of Appellant's case the Supreme Court 
expressed their opinion that the right <0 interest 
was not made out, and, therefore, gave a verdict for 
the Appellant for the sum of Rs. 7,150. 2a. 3p. only, 
the principal amount due on the Chittees, reserving 
Iea\e to the Appellant to move to increase the amount 
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of damages, with the amount of interest thereon at 
6 per cent, (being the Court rate of interest), if tin- 
Appellant could satisfy the Court that it came within 
the Act, XXXII. of 1839. 

The Appellant obtained a * rule to show cause whv 

there should not be a new trial on the irround of 

misdirection, and that the verdict was asrainst the 
weight of evidence, or why the damages should not 
be increased by adding such interest at 6 per leni. 

This rule was argued befort* Sir IT. Co/vHc, 

Chief Justice, Sir Arthur \V. Butler and Sir Char/cs 
R. . 1 /. 'Jackson, Puisne judges, judgment was de¬ 

livered by the Chief justice on the 20th of July, 1857, 
discharging the rule with costs. The material part of 
this judgment was in these terms:—‘‘'I'he substantial 
ground of complaint is, that the damages ha\ e not been 
swollen with interest, either at the Bazaar rate or at 
the Court rate. The rule was obtained, and iiucn'si 
at the Court rate was claimed, partly on the ground 

that the case might be brought within the Act. XXXII. 

of 1839, because the sums recoverable, and the times 
of payment, though neither of them certain, were ca¬ 
pable of being made certain. But this ground, though 
not formally abandoned, has been but faintly con¬ 
tested ; and it suffices to say. that, in our judgment, 
the great uncertainty of the evidence given as to the 
practice of payment, either on the day of the sale, or 
three days, or some other short period, after it, alone 
prevents us from saying that wc have here ‘ a sum 
certain, payable, by virtue of a written instrument, 
at a certain time.’ The question, therefore, resolves 
itself into one. Whether, on such a t ontraet, interest 
is payable by law, independently of the Act ? The 
contract is one, which, whether it is considered as. 
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w UiU it purporCs on the lace of it to be, a contract 
lor the sale of opium deliverable at a luture time, or 
as that which it really is, a wager, would not, pnnid 
facie, import a debt recoverable with interest.^ Nor do 
we think that these cases can be brought within the 
principK* adverted to by Chief Justice Best^ in Arnott 
V. Kcdfcrn (ii Moore, 209), upon which juries are held 
to be warranted in giving interest, which is not due 
fx contractu, in the shape of damages, on the ground of 
the improper detention, or unreasonable delay in the 
payment ol the principal. For it is clear, that, for 
nine years of the period of the detention which has 
here taken [>lace, the Flaintiifs, who have slept upon 
their reiiiedy, are, at least, as responsible as the 
Defendants. Ii interest, then, is recoverable at all, it 
must be recoverable on the ground upon which the 
claim was originally put forward—viz., an obligation 
implied from the notorious usage of the trade or 
course of dealing to which the contracts relate ; and 
the e.\istence and notoriety of such an usage were what 
we had, at each trial, to determine, upon the evidence 
adduced before us. We stopped the first trial upon 
the close oi the Fiaintift's case ; and, therefore, if we 
were wrong in doing that, there can, at most, be but 
a new trial, in order to give the Defendants an oppor¬ 
tunity of bringing forward evidence on their side. 
We do not, however, think that we were wrong. The 
course of dealing, which was in question before us, is 
something very different from the known mercantile 
usages in ordinary trades with which Courts of Jus¬ 
tice have generally to deal, it is limited to gambling 
bets upon the average of a future Government sale of 
opium ; and, although the witnesses differ as to the 
precise time at which the practice of making such 
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wagers began, it cannot be said to have been, in 
of very ancient date. It may, therefore, well be, that 
the usage concerning it fall far short, in point of 
certainty, of most known mercantile customs. I wo 
classes of witnesses were called to prove the usage ; 
the one consisting ot men who generally engaged in 
these transactions, in the names of up-country 
Shroffs ; the other, of Shroffs, or other persons, who 
dealt in Tajee Mundee Chittees directly. 1 he latter 
class would, of course, altord the most valuable wit¬ 
nesses, because all the evidence went to show that the 
non-payment by Shroffs of these Chittees, on or about 
the day of sale, was exceptionable ; and the Shroffs, 
who acted as agents, would, of course, debit their 
principals with the sums paid, as in an ordinary mer¬ 
cantile account, carrying interest. But the evidence 
of both classes, when silted by cross-examination, we 
thought, established that the ordinary course of deal¬ 
ing was to pay as soon as the loss was ascertained ; 
and that, in those exceptional cases in which time 
was given, a new contract, evidenced often by a 
separate writing for the payment of interest, was 
made. We did not think it was by any means esta¬ 
blished, that there existed so invariable an usage for 
the payment of interest on those Chittees, if unpaid on 
or about the day on which the average was ascer¬ 
tained, that those who granted Chittees must be taken 
to have been cognizant of it, and to have contracted 
with reference to it. In the other action, the evi¬ 
dence was fuller. Some of the Plaintilf’s witnesses, 
no doubt, endeavoured to explain away their former 
admissions of a practice of giving a fresh and separate 
security when interest was payable, by asserting that 
this had originated since the passing of the Act for 
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a\oidii\^ wagers (Xo. XXI. of 1848), and had been 

adopted for the purpose of evading its provisions ; 

but tills is not consistent with what \\as admitted by 

Madubchunder }[ullick\ a witness for the Plaintiff, on 

cross-examination, or with the testimony of some of 

the witnesses for the Defendants ; and the manner in 

* 

which the theory was propounded by those who sup¬ 
ported it, strongly impressed us with the opinion that 
it liatl been concocted by some ingenious person since 
the date of the former trial. Again, the evidence of 
Biildco Doss, whose interests seemed to be concerned 
in supporting the Plaintiff’s claim to interest, and 
that of Mr. De Sou:;a, were strongly against the 
existence of any notorious usage or course of dealing 
in this matter. Btdjonauth Dbur, upon whose testi¬ 
mony the Plaintiffs now so much rely, can speak but 
to few instances within his personal knowledge—two 
in which he paid, two in which he received, interest. 
But he says, in cross-examination, that the practice 
was to write about the interest on the Chittees : that 
the debtor used to write, * 1 will pay interest. ’ On 
his transaction with Xnrsingchunder Bose, there seems 
to have been a distinct, though verbal agreement, 
about the payment of interest : and Xursingchundef 
Bose speaks to another case, in which a promissory 

note liad been given. VVe cannot, then, think that 

there was any error in our finding, upon this con¬ 

flicting evidence, that the known usage relied upon 
was not made out. We continue to think, that the 
ordinary practice, up to this sale of 1846. when the 

liability on the Chittees was disputed, was to treat 
them as ready money transactions, as almost debts of 
honour : and that the losses were generally paid on 
or about the day on which the average of the Govern- 
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ment sale was ascertained, with the regularity with 
which bets on the Derby are usually adjusted on the 
settling day at lattersalls. W’e continue to think 
that, in the rare cases m, which losers failed to pay, 
either interest was not paid at all, or was the subject 
of a new and distinct agreement : frequently, though 
perhaps not invariably, evidenced by a fresh writing. 
We are strengthened in our conviction against the 
existence of a general and notorious usage, by the 
consideration of the lateness of the period at'which 
this claim was brought forward in these actions. W’e 
admit that a count for interest is not necessary ; that, 
in fact, afe applied to the special contract on which 
the verdict is recovered, it would be improper, W'e 
admit that the Plaintiffs were not bound'to set forth 
particulars of their demand on the special count. 
But we cannot but think it remarkable, that haviiu. 

one so, they have made no mention of interest in 
those particulars. It would further seem, that in the 
other actions of the like kind brought in this Court, 
no claim for interest had been asserted. \\^e do not 
think the Plaintiffs would have so acted, had their 
been that known and general usage on which thev 
ow rely. VVe cannot but think that the claim for 
interest was first suggested by the decision of the 
I nvy Council on the case from Bombay, reported in 

clearir''l''’,'‘ ;^^''-^'“'"’ " ‘^at decision had 

clearly ruled that interest must be taken to run by 

force of an established mercantile usage on debts 

hrfelt^:;t^“; 

Supreme Court 0/ ^■:Sa:S^ ir’^v": 

interest, since there was evidence that interest wa°s 
accustomed to be paid on such pecuniary transact^ 
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It seems that the evidence of the custom was in 
that case verv scantv ; but such as it was. it was un- 
contrmru led. Mere the ri^ht to interest has been 
stronglv contested, conflicting evidence has been given 
respecting the alleged usage, and we have had, as a 
jury, to pronounce upon it. The arguments ad¬ 
dressed to us have failed to satisfy ns that \\e \\ ere 
wrong in the conclusion to which we came upon that 
evideiH'f. and the rule must be discharged. We 
certainlv feel in these cases the regret which one often 
feels in cases of fair and ordinary dealing between 
man and man. that the rules of our court respecting 
interest are somewhat narrow': and we do feel that 
the claim for interest would fall very hardly on the 
Defendants after the number of years during which 
the Idaintiffs have lain by, awaiting the decision in 
other cases of the legal questions involved in these 
actions. The Plaintiffs were more interested in that 
delay than the Defendants; since but for it, those 
cases which are under the appealable amount might 
have been tinallv determined in a manner contrary to 
tliat which the appelate Court has since ruled to be 
the law. But our decision is wholly irrespective of 
these considerations, or of the absence of any thing 
like moral merits in either party to these trans¬ 
actions.” 

The appeal w'as from the Order of the 20th of 
July, X857, discharging the rule nisi. 

Sir Fitz-Roy Kelly, Q. C., and Mr. Paterson, for 
the Appellant. 

d'he sole question is, whether the Appellant is 
entitled to recover interest on the Tajee Mt 4 ndee 
Chittees, the name given to the gambling contracts 
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upon the average price at which opium would stdl at 
the Government opium sale of 1846. No question 
arises as to the validity of these contracts; as at the 
time they were entered into they were legal {a). 
That point was established by this Court in RamloH 
Thackoorseydass v. Soojumnull DhondmuU {k), Dcoliih- 
dass Pettamberdass v. Ramloll Thackoorseydass 
ChotayloU Manickchund and Kaisreechu nd (d). In 
the two first cases the Siipuni C ouit at />ew/'<n' weir 
of opinion, that the contracts carried interest according 
to mercantile usage. Perry, C hief Justice, in the second 
case, says (e), " It is the universal practice amongst 
the trading classes of India to. charge and allow one 
another interest on all book debts, and the practice ol 
this Court is to carry out the contracts made by the 
parties, by awarding interest, unless some special 
reason intervene to prevent it. —[Lord I\in_sisdo\eii . 
In the case of Doolubdass Pettamberdass \. RamloH 
Thackoorseydass their Lordships proceeded on e\i- 
dence of mercantile usage to allow interest.]—Here 
also is evidence of a mercantile usage to pay interest 
on the principal amount due on these contracts. 1 he 
Court below, upon the evidence of usage and custom, 
ought, therefore, to have given interest on the prin¬ 
cipal amount recovered. Baron Parke, in delivering 
judgment in Doolubdass Pettamberdass v. Ramloll 
Thackoorseydass, was clearly of opinion that intt-rcsl 
ought to be given. He expresses himself m these 


00 Wager contracts in India are now dcclarc-d 

Act, No. XXI. of 1848. 

(^) 4 Moore’s Ind. App. Cases. :t 39 * 

(<r) 5 Moore’s Ind., App. Cases. 109. 

{(i) 6 Moore’s Ind. App. Cases, 351. 

M Perry’s Oriental Cases. 220. 
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terms: “We think the Court below were warranted 
in i^i\ini^ it. lor it appears tliat interest was accustomed 
to be paiti on such pecuniary transactions (a). " The 
M-rdict, iherelore. in not allowinjr interest is against 
tile weight o( evidence, and the express opinion of 
\our f.ordships, that Interest ought to be allowed. 
I>ut the sums due Irom the Respondents to the Appel¬ 
lant on thest* i onlraci?> were certain in respect both of 
time and amount within the meaning of the Act, No. 
XWIl. of extending to India the provisions 

ot the Statute, jrd tk. 4lh li'i//. W., c. 42, sec. 28, con¬ 
cerning the allowance of interest in certain cases (d), 
and that Act ought to ha\a- been liberally construed 
l)y the Court in carrying out the intentions of the 
i.egislature. u ho ought to ha\ c awarded the Plaintiff 
interest upon the principal sums recovered. Look at 
th e case in this light. It the Respondents had accepted 
the Chitiacs when presented for acceptance, the Appel¬ 
lant would unquestionably have been entitled to 
interest : therefore, the Appellant is no less entitled to 
interest, though the Respondents refused to accept the 
Chittecs. By the Common Law, if an instrument fixes 
a time of payment. from that time interest runs. 
Mere the time of paMiient was to be on the day of the ■ 
sale taking place, when the money was due. Harper 
v. WiUiains (r) is an authority to show that even if 
the Act, No. XXXII. of 1839, does not apply to this 
case, yet we are entitled to recover interest upon the 
principal sums found by the verdict to be due to the 
Appellant. 

(</) 5 Moore’s Ind. App. ('uses, 136. 

(<^) .See Rajah noinmarauze Bahadur 
6 Moore’s Ind. .\pp. Cases, 232. 

(') A Q> fR'n. Rep. 219. 
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Mr. Ro/f, Q. C., anti Mr. Lcifh. for tiio Ki-- 
spondents. 


Two questions are raised by llie Appellant to esta- 
bbsh tlieir proposition tliat interest ou^r|u to Iia\e 
been allowed. First, it is insisted that upon Ihest* 
contracts interest is payable by the Art, No. XXXI I. 
of 1S39 ; and, secondly, it is claimed upon an alleged 
mercantile usage in respect of Chittecs of this nature. 
Upon neither of these grounds can the Aj>pellant 
succeed in his appeal, as tlie amount recowred in 
the action was not a sum certain, payable under a 
written instrument, at a time certain. There was 
no improper detention or unjustiiiable delay in pay¬ 
ment of the principal sum, and interest is not allou ed 
on such contracts by any mercantile usage provi-d. 
Page V. Ne-d'man (/r). Tiie cases of Harper \. U'///. 
//aais (/?), Mowaff v. Lord Londcsboroitok Attieood 

V. Taylor {d), Braine \. MaffyloH Seal {e), The Att.- 

Gcu. V. The Corporation of Lndlo-.e (/). conclusive!)- 
disposes of the first ground. Interest would iiol have 
been allowed under the Statute, 3rd & 4th Will. 

c. 42, upon such contracts, and, therefore, interest 
cannot be allowed under the Act, No. XXXII. of 1839, 
which limits the right “to debts or sums certain, 
pa) able at a certain time, which is essential, " Cer~ 


turn cst (juod certinn reddi potest A Noy, Max. (9 Edit.;, 
265; and in the next place there is no certain amount 
stated in the Chifties. In Higgins v. Sargent (g), 
before the pa.ssing* of the Statute, 3rd & qlh lld/f 
IV., c. 42, Chief Justice Abbott clearly states the 
law upon this point; he says, that It is now 

in) 9 Harn. & Cr. 3^. (^) 4 Q, 

C) 4 Eli. & Bla 1044. (a) 1 Man. & Gi . 278. 

U) 1 I'aylor & Bell's Reps. Suj). Couit ol Caicuita, 97. 

(/) I Hall & Tvvells, 218. (g) 2 Barn. & Cr. 34S. 
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cslahlislKtl as a general principle that interest is 
allowed bv law only upon mercantile securities, or in 
those cases where there has been an express pro¬ 
to pay interest, or where such promise is to 


mise -- 

be implied from the usage of trade or other cir¬ 
cumstances.” Interest is not allowed at Common 
Law. W'a/kcr \. Constable {a), although it is allowed 
where tlu re is a contract to pay for goods sold by a 
bill of tfrtain date. which bill bears interest from 
the day when it would have been due, S/acb v. 
Lo~a'cU {b). In Cameron v. Smith (c), Mr. Justice 
Mayley lays it down that there is a distinction be¬ 
tween those cases where there is an express under- 
taUing by the* party to pay both principal and interest, 
and vhose where he undertakes to pay the principal 
only ; and he adds (c/) “ that although by the usage 

of trade, interest is allowed on a bill, yet it consti¬ 
tutes no part of the debt, but is in the nature of 
damages, which must go to the jury in order that 
they may find the amount.” The Supreme Court 
sat as a jury in this case; and no sufficient evidence 
of mercantile- usage was established that interest has 
been paid upon Chittces such as these in default of pay¬ 
ment of the principal moneys; one witness, indeed, 
says that such a custom began in the year 1840. 
I'hat, however, will not be sufficient evidence to 
establish the alleged mercantile usage that interest is 
allowed upon these gambling contracts. Lastly, we 
submit, that under the Act, No. XXXll. of 1839, 
it was in the discretion of the Court, if it should 
think lit, to -allow interest to the creditor, and that the 
refusal, in exercise of that discretion, to allow interest, 
is not a subject that can be reviewed or now- questioned. 

1 Bos. & Kill. 3u<>. (^) 3 Taunt. 157- 

(<:) 2 Barn. & Aid. 305. LO 308. 
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Their Lordships’ judgment was delivered by 
The Right lion. Sir John Coli:kidgf. 
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The Plaintiff in his declaration stated that in con¬ 
sideration that he had paid to the Defendants the sum 
of Rs. 500, they had undertaken that if the average 
price per chest of Patna opium at the next ensuing 
public sale rose above Rs. 1,300. they would pay him 
such excess or difference within a reasonable lime after 
the said sale: that the sale took place on th(‘ 7th of 
December. 1846: that the average price did extau'd 
Rs. I.^00 per chest, but that the Defendants had not 

paid the difference. 

At the trial the liability of the Defendants to pay 
the principal sum demanded was not in dispute : but 
the Plaintiff also claimed to be allowed interest on 
that sum, and offered evidence for the purpose of 
showing that it was usual to pay interest in default of 

of the principal on similar contracts. I he 
Defendants cross-examined the Plaintiff's witnesses, 
and were prepared to offer evidence in opposition : 
but the Court being of opinion that the Plaintiff’s wit¬ 
nesses had failed in making out the usage, stopped the 
case, and gave a verdict for the principal sum only. 

The Plaintiff had also relied on the Legislative Act, 
No. XXXI 1 . of 1839. and the Court were against him 
on this i>oint also, but gave him leave to move to in¬ 
crease the verdict by the amount of interest at tin- 
rate of £ 6 per cent., if lie could satisfy the C ourt 
that he was entitled to interest under the provisions 
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of that Act. 

The plaintiff accordingly moved for a new trial on 
the first point, and to increase the damages at the 
rate above specified on the second. After argument 
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IIk- rule was rlisrliarged on both points, and both have 

now been arjrued before us on appeal against that 
jiul^inent. 

The Legislative Act. No. XXXII. of 1S39, was 
framed, as appears on the face of it, expressly in order 
to extend to hu/ia the provisions of the ."statute, 3rd & 
4tli WiH. I\ ., ( . g2, sec. 28, and substantially adopts 
the language of it. It enacts that ■' upon all debts, 
or sums certain payable at a certain time, the Court 
before which they may be recovered, may, if it shall 
think fit, allow interest to the creditor, at a rate not 
cxceedin<r the current rate of interest from the time 
wh<-n siu'h debts or sums certain were payable, if such 
debts or sums he payable by virtue of some written 
instrument at a certain time.” 

Two cpiestions arise upon the (onstruction of this 
enactment , first, \^'hat is meant b^' a sum certain, 
and a time certain; the second, assuming the case 
to ha\ e arisen, \\ hich gi\'es the Court jurisdiction to 
allow interest, whether the exerci.se of that jurisdic¬ 
tion, or the refusal to exercise it, is subject, in any 
way, to review. 


V\ ith respect both to amount and time of payment, 
it was argued that the maxim ''id cerfum esf quod 
cerfuvi reddi potest" be applied ; and, in a rea¬ 

sonable sense, this is true. In the simplest case we 
may be obliged to have recourse to calculation for 
the actual amount, or to the calendar for the pre¬ 
cise day of payment. A promise to pav on the last 
Saturday of the year, at the rate of i5i-. a-week for 
twelve months, would certainly be a promise to pav a 
sum certain at a time certain. It was argued also 
that in respect of both time and amount it was a 
cju(;stion of degree, and in the same reasonable sense 
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that every Statute is to be construed, not captiously, 
but with a vie\v to the expressed intention of the 
Legislature. this is true also. But these propositions 
do not remove the greater difficulty of determining 
at what period of the transaction between tlie parties 
must the amcaxit and time of payment become ascer¬ 
tained. Is it necessary that these should be ascer¬ 


tain 


time the ])romise is mad 


sulhce if they become so at the tinu* when it ought 
to have been fulfilled, and is broken ^ Ascertainment 


at any later period certainly could not sufiice. 


I he Statute, by the qualifications which it imposes 
of certainty in time and amount, by requiring that 
this certainty, and the obligation itself to pav the 
principal, should be created by a written instrument, 
by making the interest run from the time at whicli the 
principal is payable, and, finally, bv giving the jury a 
discretion as to the allowance of interest, even where 


all 


these circumstances concur, seems to have been 


framed, not simply on the principle of compensation 
to the creditor, but also on that of penalty to the 
debtor for not paying punctually at a time when he 
must have known the debt or sum. specific in amount, 
was to be paid. Hut for this consideration there was 


no reason why all debts, without distinction, should 
not have been made to bear interest from the time 


when payable : no previous uncertainty of amount, 

0 r 

or of time of payment, would have been material, nor 
should any distinction have been made between obli¬ 
gations by writing and by word of mouth ; nor ought 
the jury to have had any discretion : for in all cases 
the need of compensation to the creditor may be 
assumed to have been the same. But. if the conduct 
of the debtor be taken into account, then the um cr- 
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taintv of amount, and the contingency as to the time 
of ])ayment. and that there is no writing, are all more 
or less material : obviously the most honest and 
|)UMctLial debtor may be unprepared to pay an un¬ 
certain amount, which may not be due for months, or 
years, or only on the happening of a contingency, the 
fallinor ill of which he may not know of. On this 
principle, too. the discretion given to the jury to con¬ 
sider all the circumstances of each particular case 
becomes perfectlv reasonable. It is quite consistent 
with this view that where the debt is payable “other¬ 
wise ’■ than at a certain time, interest is not to be 
allowed except from and after the time of a written 
demand of payment. This reasoning leads their 
Lordships to conclude that the certainty required 
must exist at the lime when the promise is made : 
and, therefore, that the Act does not in this part 
affect debts contingent in amount, and time of be¬ 
coming due ; a construction strictly conformable to 
the natural meaning of the language used. 

This reasoning applies very strongly to the case 
now before us, in which there is no promise absolutely 
to pay anv sum, certain or uncertain, nor any time 
limited for the payment, but only a promise contin¬ 
gent on events which may never happen, to pay a 
sum capable of ascertainment only, and if when these 
shall happen, and the time for the happening of which, 
if they ever do happen, may be indefinitely post¬ 
poned. Such are the facts here. If, at the next 
ensuing public sale, the average price per chest of 
Patna opium should rise above Rs. 1,300. the Defen¬ 
dants promise to pay the difference between Rs. 1,300 
and such average price. That any such difference 
would ever exist was quite uncertain ; in the expec- 
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tatioiT of the Defendants, of course, it was con¬ 
sidered extremely improbable. If there should h(‘ 
any difference, what it would amount to was equalh 
uncertain ; and when the public sale would tak(‘ 
place,* which was the time for ascertainment, was also 
unknown. Now, there seems to bt' an insupt^rahU' 
difficulty in bringing such a stale of facts within any 
but the most forced construction of the words of the 
Act. The Act supposes a party to have been sued 
for breach of a contract for the payment, bv ^•i^tue of 
a writlen instrument, of a sum certain at a certain 
time. But how can it be said that, in the contemplation 
of either party, any such contract ever was made ? 

As their Lordships think that the Plaintiff failed in 
bringing the case within the Legislative Act, and, 
therefore, agree with the Court below in their deci¬ 
sion, it is not necessary for the decision of the case, 
to express any opinion on the second general ques¬ 
tion, wliether the discretion of the Court in allowing, 
or refusing to allow interest, in cases within the Act. 
is liable to review or appeal. Several cases were cited 
in the argument, in whicli Courts had refused to 
interfere with the discretion of the ju^^', under the 
Statute, 3rd & 4th Will. I\'., c. 42. sec. 28, on the 
ground that the Legislature had left it entirely to 
them ; but none in whicli the Court had so declined, 
at the same time stating that it disagreed with the 
jury’s determination. We do not, therefore, think the 
authorities conclusive. W’e should, undoubtedlv, he 
slow to interfere in any case before us in respect of 
any matter specifically within the power of the jury, 
as for example, the amount of damages ; but dealing 
as we have to deal, with questions of fact as well as 
law, we are not prepared to say that, in a case eitlier 
of allowance or refusal, in which we wen- clear that 
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of custom, 
local law 


tlie ( ourt 1 ( :( \\. e itlcr through prejudice or 

misuiult r^taiuling. had cc niniilted injustice^ we should 
not feel hound to recommend to Her Majesty that an 
t)p|)orliinity should be afforded of reconsidering the 
matter in a new trial. 

It remains now to consider the other ground on 
which the Plaintiff relied; the evidence of mercantile 
usage. I o support such a ground, there needs not 
eithtr the antirjuity, tlu' uniformity, or tlie notoriety 

which in respect of all these becomes a 
The usage mav be* still in course of 
growth : it may reejuire evidence for its support in 
each cast* ; hut in the result it is enough if it appear 
to he so well know n and accpilesced in, that it may be 
reasonably presumed to have been an ingredient 
ta( itiy imported by the parties into their contract. 

We have examined the evidence before us by the 
light of this principle : it is certainly not conclusive; 
it is open to criticism ; it may require and admit of 
explanation : but, such as it is, we think it required 
an answer, and the more so after the language of their 
Lordships in the judgment delivered here on appeal, in 
the case from Bombay, to be found in 5 Moore's Ind. 
App. Cases, 136, evidence which was, of course, 
well known to and relied on by the Plaintiff in 
preparing his case for trial. ft would, moreover, be 
much to be lamented that a difference so important 
should pre\ail between the two Presidencies in the 
administration of justice. 

This conclusion will make it proper for their Lord- 
ships to recommend to Her Majesty that this appeal 
be allowed, and the case be remitted to India for a 
new trial, if the parties should not come to some 
arrangement, and their Lordships will direct that the 
Appellant have his costs of this appeal. 



ON AP 1 > 1 !:AL prom TMK RASl IXUliiS. 



\ 

J 


Maharajah .Mohkshur Sing 
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Thr Bengal Guvern.mkn i 

On appeal from the Smhler Deieannv 

ciitta. 


.. Respondent 
Adaielnt at Cal- 


.ThIS appeal was brought from the decree of the 
two of the Judges of the Sadder Deieanny Adawlnt, 

o Present : Members of the Jtutici.d CommaUv,~ V\\i2 Riylit lion. 
Dr. Lushington, the Right Hon. The Lord Justice Knight Ihucc, 
the Right Hon. Sir Edw.ird Ryan, and the Right Hon. Sir Jolin 
Taylor Coleridge. 

I lie Right Hon. Sir Lawrence l-’cel. 


J >t. jihI. 

^ Kill , 

Ciaiin hv 
(iiAi-rnnio nt, 
II ndtT Urn. 

II. of 
1819. tu rc- 
Miine lands 
.isMTtfd as 


the purpose of assessment. The lands the subject of 

claim were owned by a Mahanth (the head of a communit;. of ' 1 ‘ i’*’" 

devotc<?sj, against whom aione the Collector pre I'cedcd ' 'pu - 7 

were intermixed with other lands belonging to a Zvmind 

had hear, assessed at a fixed rent .fndjr the Deee/' "t'l 

(made permanent by Reg. I. of 1793) and the 

large portion ol the lands sought to be assessed, as fortniiMr mr. » 1 •* 

for which a fixed rfnt w.is paid. Held : , ; 

Zemindar was to be considered as a stranger to ,u,^ nr - ' f 

he had not been summoned by the Collector, yt-i is 
liable to be affected by the d/cision of the Collect " 

decree"'""' HfUMc,,,,. „„ 


Ben. lieg. IIL of 1S28, sec. 4, cl. 5, extends the 
XX\'l. of 1814, cl 4, regarding reviews of 
Dcuutnnjf Court, to proceedings by the Special 
Cases. 


rules prescribed 
judgint.nt in t h 
oininissioncrs in 


by Brn. 
V Si/(/</er 
revenue 


1 Jhat under the 2nd and 3rd .sections of the latter Rc-gu. 

of Us' ‘-'"'■■■t in grantirri; reriew 

Second. That in accordance with those rules a delay uf five years and 

a half by Government in applying for a review of judgment, without 
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as Special Commissioners of Revenue, upon a 
of judgment, granted by them on the application 
Bengal Government, after a delay on the part 
latter of live and a half years, ^vhich final 
re\ ersed a decree of two other Special Revenue 

M KNT. . . . . . 

Loinnnssioacrs, silling as a Court of appeal under 
the powers conferred by Ben. Reg. III. of 1828, 
upon a decision of the Deputy Collector of Revenue 
acting as Commissioner in resumption proceedings 
k instituted under Ben. Reg. II. of 1819. 

The sole Deiendant in the proceedings before the 
Deputy Collector was Bhugu'an Bass, since de¬ 

ceased, a Malianth, the principal of an establish¬ 
ment of religious devotees, and the object of the 
proceeding was to investigate his title as Mahanth to 
certain La-khiraj land, described as Monza yankee- 
" Pnttee Mtidhoobun, situate within Zillah 

Beernuggnr in Pergunnah Dhiirumpoor, for the pur¬ 
pose of assessing the land with Government revenue 
in the event of his failing to prove that the land was 

satisfactory cause being shown for the delay in presenting a petition of 
review, was fatal ; and an Order granting a review made by two of the 
Sudder Judges silting as Special Commissioners of Revenue under lieu. 

Reg Ill. of 182S, and all proceedings subsequently taken under it, 
reversed on appeal by the Judicial Committee of the Privy Council, as 
having been from the long delay improperly granted. 

Difference between a review of judgment and an appeal explained. 

The primary intention of granting a review is a reconsideration of the 
same subject by the same Judge, in contradistinction from an appeal, 
which is a hearing before another Judge. 

A review before another Judge is an exception, and is only allowed, 
ex necessitate, as in the case of death, or removal. 

The jurisdiction of the Foujdary Court is confined to cases of posses¬ 
sion only. It is beyond their province to inquire into and ascertain the 
title to real estate. 

Semble. There is tto Regulation which requires a party to appeal from 
interlocutory decrees; and in an appeal to the Judicial Committee 
from a decree adjudicating upon the whole suit, the propriety of inter, 
locutory decrees made in the course of the sviit, though acqtiiesced 
in and subnutted to at the time, may be called into question. 

So held where a party had not appealed from the Order of the Sudder 
Commissioners granting a review of judgment. 
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La-khiraj. Maharajah Chaffer Sino\ the grandfather 
of the Ap])ellanl. claimed a large part of tlie lands 
sought to be assessed as forming an integral j)art of 
the rentZ-paving lands of hi^ Zemiadary of Dharampoor, 
which had been settled and assessed by Government 
at the period of the Deceiuiial Settlement in 178^, 
declared permanent by Bea. Reg. I. of 1793- 
The facts of the case were these — 

On the 3rd of Oefober, 183b, Mr. Beresford, the 
Deputy Collector of Zi/iah Parueah and Maldah. 
under the provisions of cl. 2. sec. v. Ben. Reg. II. of 
1819, ordered a notice to be served on Kirparam and 
Busunfh DasSy the grantees, or other the holders of 
certain alleged La-khiraj or rent-free lands, called 
JMoaza yankeenaggar and .Madhooban, and situated in 
Pergannah Dharampoor. within the limits of the 
Collectorate, reejuiring them to produce the original 
Siinnud and other documents establishing their title 
to the lands. 
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In obedience to such notice, Bhagiean Dass put in 
a statement on the 8th of December, 1836, setting 
forth the decease of Kirparam and Busunfh Dass, the 
original grantees, and of others who liad succeeded 
them as holders of the lands, and that he was himself 
the succeeding Mahanfh, was the holder of such lands, 
and that the produce of the same, conformably to 
immemorial usage, had been appropriated to the per¬ 
formance of worship of idols, and the payment of the 
expenses of the mendicants since before the date of 
the accession to the Deieanny by the East India Com¬ 
pany, and that, therefore, under the provisions of sec. 
2, Ben. Reg. XIX. of 1793, the lands were not liable 
to assessment by Government. Together with this 


statement, the Mahanfh put in -documents, 


t 


purporting 


* 
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to hv original and boundary papers of tlie 

lands in question. 

Upon this statement being hied, the Deputy Col¬ 
lector called upon Bhugu'aft Dass to bring forward 
evidence to prove the facts stated, and the validity 
of the documents filed, and also to prove the 
boundaries of ^louza yankeenuggur and Mudhoobitn, 

L pwards of twenty witnesses were produced on 
behalf of Bhugwan Dass^ and from their depositions 
it appeared, that within the boundaries of Moi/za 
Jankecfiuggur, were comprised Cote Jankeenuggur, 
Putty Mudhoobun, Tolah Ropvarah, Tolah Gungapoor^ 
Jhaniiggur Totah. and Badh Sreenuggur, and that such 
^louza had been in the possession of the successive 
Mahanths for a very long period of time ; but 
Bhugwan Dass was unable to produce any satisfactory 
evidence, either documentary or by the depositions of 
witnesses, to prove the grant for holding such Mouza 
exempt from the payment of revenue, made previous 
to the 12th of A 7 /gust, 1765, the date of the Com¬ 
pany's accession to the Dewanny. 

By order of the Deputy Collector, a measurement 
of the lands within the boundaries of Mouza Jan- 
keenuggur was made by Amcens, who reported the 
total amount of such lands to be 13,915 beegahs and 
19 cot tabs. 

On the 7th of May, 1837, Maharajah Chut ter Si?7g, 
the Zetntndar oi Pergunuah Dhttrumpoor, presented a 
petition, stating that the Ameens had measured, as 
belonging to Mouza yankcenuggur and the rent-free 
lands ot Bhugwan Dass, about 10,000 beegahs of land 
which were within the boundaries of the rent-paying 
lands of the Maharajah Chutter Sing, and for which a 
Settlement had been concluded with the Government, 
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and that Bhu^ivan Dass had. by the execution of an 
Ikrarnaniah, dated the 22nd of October, 1836. acknow- 
iedgtd-ll at only 3,000 bcegabs of land were included 
in his La~hhiraj lards, and he filed that instrument. 

Divers other proceedings were held before the De¬ 
puty Collector, and futher documentar\- evidence put 
in and depositions of witnesses taken, in support of 
the respective claims of Bhugwan Dass and Maharajah 
Chiitter Sing, and on the 28th of 183S, the 

Deputy Collector decided to the effect that the lands 
in question had been held by Bhugivan Dass, as La- 
khiraj, without a valid title, there being no grant for 
the same made previous to the date of the Company’s 
accession to the Dewanny, and that no satisfactory 
evidence had been adduced on the part of Maharajah 
Chutter Sing, to show that the lands appertained 
to his rent-paying lands and were included in the Settle¬ 
ment made with him ; and with respect to the Ikrar- 
namah put in, the Collector held that even if the same 
were otherwise valid, it could not prejudice the right 
of Government to assess the lands. And he ordered 
that the case should be decreed in favour of Govern¬ 
ment, and that the revenue should be assessed on the 
whole of the lands measured by the A?ncens. 

In June, 1838. Maharajah 5 /?/^ appealed 

from this decision to the Court of the Special Com¬ 
missioner of the ZiUahs or Calcutta and Moorshe- 
dabad. No appeal was brought by the Mahanth. 

Further evidence was gone into before that Court. 

On the 6th of December, 1841, Mr. Henry Moore, 
tile Special Commissioner for the Zillah of Moorshe- 


dabab, 
follows 
to the 


pronounced his decision on the appeal as 
My opinion in this case is. that previous 

\ear 1802-3, there existed no ascertained limit 
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or boundary between the La-khirajdar and the Ze^ 
mnidar. It appears from the papers that, in fact, two 
places, viz., J aukccnuggur and Mudhoobun, had 
before that tine Itlcrgtd to the La-khirajdar, the 
tour Nidrs of whit li uere dr nse jungles. The pro¬ 
prietor of jaakccnuggn r , from the date fron^ whicli 
he established a ninth and sihaii, commenced 
cultivation, and it is not a concealed fact that the 
La-khiraj lands of yankcenuggitr and i\ludhoohan are 
situated within the Ptrgiiiniah of L huruvipoor, and that 
in the year i 198, Fusltc, whatever quantity of La-khiraj 
land there w as, sa\ e and except the same, a Settle¬ 
ment was made with tlie ancestor of the Appellant, 
Zemindar, for the whole Pergunnah above-mentioned 
in a lump. Under these circumstances, at that time, 
w hatever quantity of land appertained to Jankcenug- 
gar was, in truth, the same quantity of La-khiiaj 
land that there is now, and the other lands are vial 
(rent-paying). It does not appear from the papers 
produced by the Piitu'arrics what quantity of land 
there was in Jankcnitggur in the year 1198, Fuslee. 

I he one goslnvarrah of' the cultivated lands for the 
iMonsa Jankecmtgoiir, which is here, contains mention 
of 219 beegahs "2 cot tabs of cultivated lands. After 
this, the hustobodh Txmounttd to Rs. 1,138. ih anna 
in the Fuslee year 1210; and it appears that there 
were for Putty Mndhoobun, in the year i 194, Fuslee, 
472 beegahs and i bisu'ash of land ; but now the 
Zemindar, Appellant, states that in the north an<f 
east corner of yankeenuggur there is a peepul tree 
named Dhodurha peepul ; and that on the south side 
is Chiicknaha Dhur, which is fixed as the boundary 
of yankeenuggur \ and that on the east are the lands 
of Nagurdhar, which is undisputed : and the lands 
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within these boundaries being measured, it appeared, 
at the rate of 6 ^ cubics ])er cottah, to consist of 3.300 
beegahs ; and out of the boundary of the same, besides 
Mouza Sreenuggur, most of the lands of the other 
places are a complete jungle from the time of the 
Decennial Settlement; the Mahauth of yankeenm^pur 
has cultivated the lands within that jungle : hut the 
cultivation of the same took place after the Decen¬ 
nial Settlement, and it is not proved that the places 
in the jungle appertained to 'Jankeenuggur either at the 
time of the Decennial Settlement or previous to it. 
By the Charchittec of the La-khirajdar, onlv 'Jauhee- 

La-khiraj 1 utty Mudhoobuu, ha\e been 
proved to be the old La-khtraj tenures, and 3,300 
beegahs of land is not a small quantity for such 
tenure. Besides, it is evident from the papers that, 
in the Fuslee year 1194, Mouza Sreenuggue was in 
the possession of the La-khirajdar \ in other words, it 
was in the possession of the proprietor of yankec- 
nuggur. And in the papers of the year 1194. besides 
the tenants’ houses, 203 beegahs 14 cot tabs of land 
in the chuckla above mentioned are recorded. When, 
under these circumstances, Sreenuggur, pre\ious ttj 
the Decennial Settlement, was in a state of cultivation 
and in possession of the La-khirajdar, in that c'ase, 
that Mouza also is proved to be a La-khwaj tenure. 
It is moreover evident, that before the Decennial Set¬ 
tlement, besides the tenants' houses, the Mouza above 
mentioned had 203 beegahs cottahs of cultivated 
lands, &c. According to the survey map and mea¬ 
surement made by llurkolly Ghose, the Deputv Col¬ 
lector, there are 794 beegahs and some cottahs of 
land, including the jungle with the Mouza above 
mentioned. Considering all these facts, it appears to 

38 
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me that Jaukcennggur and Mudhoobun have, at the rate 
ol O-i eubits coftah measurement, 3,300 beegahs 
ol land ; and the original habitations in Sreenuggur 
and thf Moiizns above mentioned consist of 203 
beLgahs 14 cot tabs of land in a cultivated state, 
which, according to the Fiegulations, should be en- 
ItTfd into a seltlement with the La-kbirajdar. Let 
the remaining lands, therefore, be released from the 
claim of the Government, but let it be known 
that no orders are passed by this Court in re¬ 
gard to the possession or non-possession of any 
party. For the above reasons, therefore, the decision 
passed in the Court of First Instance must be 
amended.’ And he then made an Order:—“That 
the papers of the case be laid before another 
Special Commissioner for a concurrent voice and 
hnal orders to the effect that the decision of the 
Special Deputy Collector, dated the 28th of January, 
1838, be amended; and out of all the lands in 
dispute, Jankeenuggur and Mudboobun should have 
imputed to them 3,300 beegabs of land at a mea¬ 
surement of 6i cubits cottab, and the original busfee 
of Mouza Sreenuggur, and 203 beegabs 14 cottahs of 
cultivated lands, which should be settled for with the 
La-kbirajdar, conformably to the Regulations; that 
the remaining lands should be exempted from the claim 
of Government, and whatever collections have been 
made by the Government should be returned to the 
holder of the lands, with 6 per cent, interest per 
annum, to the date of payment of the same.” 

Accordingly, the case was laid before Mr. D'Oyly, 
another Special Commissioner of the Zillah of Cal¬ 
cutta; and on the 8th of March, 1842, he stated his 
opinion as agreeing with that expressed by the Special 
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Commissioner, Mr. Moore, and passed a final Order 
that the decision of the Deputy Collector, dated the 
28th of January, 1838. should be amended in the 
manner ordered by the Special Commissioner. 

About the time this Order was passed, Maha- 
rajah Chuttcr Sin^ died, and thereupon Maharajah 
Roodur Sing, as his heir, became the Zemindar of 
Pergunnah Dhurumpoor ; and the Mahantii, Bhui^iean 
Daas, also died, and was succeeded bv anolln r 
Mahanfh, Girdharcc Dass Goshavn. As no decision 
or Order was made by the Special Commissioner as to 
the possession or non-possession by any party of the 
10,412 beegahs 5 cottahs of the lands in question, 
which were released from the claim of (lovernment, 
the dispute for the possession of the lands so released 
still continued between Maharajah Roodur Sing and 
the Mahanth. 

In consequence of this dispute, the Maj^istrate ol 
the District within which such lands were siluat(‘d. 
under Act, No. IV. of 1840, called for a statement of 
the claims of the respective parties, and subsequently 
referred the case for investigation and decision by the 
Foujdary Court of Zillah Purneah. On the i8th of 
April, 1844, the case came on before the Magistrate 
in the Foujdary Court, on the petition of Maharajah 
Roodur Sing, against the Mahanth, as the opposite 
party ; and the Magistrate, after stating that it had 
been established that the lands in dispute had all 
along been in the possession of the Mahanth and his 
predecessors, made an Order that the case be decreed 
in favour of the Mahanth, Girdharee Dass Goshayn, 
the opposite party. That the lands in dispute should 
continue in the possession of the Mahanth, and a 
Perwannah be issued to the Darogah on the spot; 
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that possession of the disputed lands be made 
over to MahiDifh, Giriiharce Dass Qoshayn, and take 
a receipt ol the possession of the same having" been 
given : and taking tlie produce of the disputed lands, 
in whose-ever possession the productions might be, ^ 
make tliem over to the rightful Ryots and cultivators 
ot tile lands in dispute, and also send up to the Huz~ 
zoor receipts of the same. This Order was affirmed 
upon appeal to the Court of Sessions of Zillah Pur- 
nc(i/i on the 4th of J a unary ^ 1845. 

In consequence of the decision of the Foitjdapy 
Court, and the result of subsequent proceedings before 
the Deputy Collector, a petition on the part of Go¬ 
vernment was hied in the Sadder Dewanny Adawlut, at 
Calcutta, on the 21st of Septetnher, 1847, praying for 
a n view of the judgment pronounced on the Sth of 
March, 1842, on the ground, that the opinions of 
both the Special Commissioners were formed contrary 
to the papers and the investigation made on the spot, 
and that since their decision of the case, new docu¬ 
ments had been found which warranted a review of 
judgment, and, on the same day, a review of judgment 
was granted by Mr. Edward Currie, another Special 
Com missioner. 

An answer to the grounds of review was hied on 
the part of Maharajah Roodur Sing, to the effect that 
the 10,412 bcegahs 5 cottahs of land were a part of 
his rent-paying lands, asse.ssed and settled under the 
Decennial Settlement. 

On the 24th of April, 1848, the case came on 
for hearing before Mr. Edward Currie, Special Com¬ 
missioner. and he recorded his opinion as follows ;_ 

It appears that the application for the review of judg¬ 
ment has been admittt‘d, and the case restored to its 
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former number on the tile, on the ground that llu- 
papers filed by the pleader ol Government prove that, 
besides 3,500 bcegahs cot fa hs oi Xsiwds which have 
been resumed under the decree of this Court, the whole 
of the lands involved in the decision of the Special 
Deputy Collector amounted to about 14.000 beegahs, 
in the possession of the /.rt-ZVi/Vri-yV./r, and were mea¬ 
sured by a small rod, including the rent-free lands. 
Besides, it does not appear, from the decision of the 

Srcenuggur was resumed, 
and the o\\\itr tolahs were released. From a perusal 
of the whole of the papers of the suit, it appears 
that Mr. Henry Moore, the former Special Commis¬ 
sioner, held the Hudbundec papers Hied by the La^ 
khi-rajdar to be ol no weight, and made the ground of 
his decision to rest upon the Ikrarnamah, signed by 
the La-khirajdar, in which the right of the La-kkiraj- 
(/ffr IS stated to be at 3,000 beegahs of lands. Mooivie 
Atakand Hossein, the Deputy Collector, found 3,000 
beegahs of lands, extending from the eastern boundary 
to the western side of Nagur Dhar, besides 300 
beegahs oi lands, according to the admission of the 
Zemindar, were found to belong to the U-khirajdar's 
rightful property. By the decision of Mr. Henry 
Moore, 203 beegahs 14 coftahs, of land, including the 
bustee of Sreenuggur, were held re^sumable. By this 
it is proved that at the time of the Decennial Settle¬ 
ment, the aforesaid lands were in the possession of 
the La-khirajdar, in a state of cultivation. The par- 
ticulars of the Ikrarnamah are these :—On the 3rd of 

October, 1836, the case was instituted, and the 

namah was executed on the 7th of the month of 

Kartick, 1244. corresponding with the 22nd of 

1836. Hence it is clear that the Ikrarnamah abovj 
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mentioned was prepared after the institution of the 
suit, and such a document, therefore, cannot in any 
way operate against the claim of Government. It 
is clearly proved that, from the beginning to the 
year 1236 (1828-g), the whole of the disputed lands, 
without opposition, have been in the possession of 
the La-khirajdar ; in that year the Zemindar made 
an attempt to resume the La-khiraj tenure. In the 
year 1240 (1832-3), Bhugwan Dass ^ pottah 

of the disputed lands, under the denomination of towfeer 
lands, to Rajah Ram Koownr, deceased. Under these 
circumstances, it is not surprising that the La-khiraj- 
dar feared the claim of Government, and suffered 
under the tyranny of the Zemindar^ when he executed 
the Ikrarnamah according to the wish of the Zemindar ; 
such an Ikrarnamah is no good and sufficient proof for 
the La-khiraj portion of the lands. It appears from 
the roodad (statement of the Deputy Collector), that 
in all tolahsy some lands have been in a state of cul¬ 
tivation for a considerable period, and that the folahs 
above mentioned have no connection with the Monzas 
in the possession of the Zemindar. From the map of 
the surveyor, it appears, that the jungles which were 
yet standing are in the heart of the cultivated parts. 
The several pieces of old papers of the Piitwarries 
which have been filed show that, besides Sreenuggur^ 
more or less, there are tolahs which have been culti¬ 
vated at the time of the Settlement. Some of the 
papers aforesaid were filed in the presence of Mr. 
Henry Moore, after final orders had been passed, and 
the case had been referred for a second voice, when 
Mr. Moore directed, in concurrence with Mr. //. 
D'Oyly, that tlie case be referred to a full bench; but 
no full bench was held. Considering the whole of 
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the circumstances of the case, it is clear, in my 
opinion, that the whole of the cultivated and junj^le 
lands which have been resumed bv the decision of the 
Special Deputy Collector, and which have been lately 
measured and included with the melk (rent-free) land 
under the Thackhusth, were in the possession of the 
Mahanth, from the time of the Decennial Settlement, 
as rent-free lands, and now that they are proved to be 
resumable La-khiraj, must be assessed." And after 
recording' such opinion, the Special Commissioner 
ordered that the papers of the case should he laid 
before another Judge for a concurrent voice, and final 
orders to reverse the former decision of the Special 
Commissioner, dated the 8th of March, 1842, and to 
affirm the decision of the Deputy Collector, dated the 
28th of January, 1838; and that the whole of the 
lands in dispute should be resumed and assessed 
according to the Regulations. 

The case then came on before Mr. Welsby Jackson, 
another Judge of the Sudder Deivanny Adaudut at 
Calcutta, acting as Special C ommissioner, on the 8th of 
June, 1848, and he agreed in opinion with Mr. Edxvard 
Currie, Special Commissioner, and pronounced a final 
order and decree to the effect, that the decision of the 
Special Commissioner, dated the 8th of March, 1842, 
should be reversed : that the decision of the Deputy Col¬ 
lector, dated the 28th of January, 1838, be affirmed, 
and that the whole of the lands in dispute should be 
resumed and assessed according to the Regulations. 

Against this decision the present appeal was brought. 
The Mahanth did not appeal. 

After the appeal was granted, Maharajah Roodur 
Sing died, and Maharajah Moheshur Sing, his heir, was 
made Appellant in his stead. 
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The appeal was arj^uecl by 

Mr. y?. Jhalwcr, Q. C.. and Mr. Lcith^ for the 
Appellant : and 

'I'he Attorney-General (Sir Fifz-Ro\ Kelly), Mr. 
Forsyth. Q. C., and Mr. IV. //. Mclvill, for the 
Bengal Government. 

As the questions decided by their Lordships turned 
u|)on crrounds collateral to the merits in respect of 
the right of resumption of the lands for assessment by 
the Government, their judgment being confined, first, 
to the competency of the Deputy Collector, to allow 
the Maharajah to be a party to the proceedings ; and 
s('condIy. to the competency of the admission of the 
review of judgment, the arguments are not given 

upon that head. 

The Appellant insisted that the review of judgment 
granted to the Respondents, after a delay of upwards 
of five vears, was not in the circumstances justified, as 
no sufficient reasonable cause had been shown for the 
delay in presenting a petition for review : the cited 
upon this head. Wise, Petitioner {a), Hitr Govind Ghose, 
Petitioner {b), Doolal Baksh, Petitioner (c), Kaseenafh 
Baaerjee, Petitioner {d), Hunter v. Gobindchund Moon- 
slice (c) : that the procedure of the Special Commis¬ 
sioners in revenue cases was governed by Ben. Reg. 
XXVI. of 1814, sec. 2, cl. 2, 3, 4, which applied to pro¬ 
ceedings of the Special Revenue Commissioners under 
Ben. Reg. III. of 1828, sec. 4, cl. 5, Maha Raja Dheeraj 


(/i) S. D. A. Sum. Decis. 1842, p. 68, 128. 

{h) S. D. A. Sum. Decis, 1847, p. 76. 

(r) S. n. Sum. Decis. 1851, p. 201. 

(//) S. D. .A. Sum. Decis. 1840, p. 23. 

(A 2 Sev. ( rises, 585. 
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Roja Mahatab Chund Bahadoor v. The Bengal Govern¬ 
ment (<?), and that, therefore, the admission of the review 
of judgment being in contravention of the Regulations, 
the whole proceedings subsequeiit to the decree of Mr. 
lyOyly, were null and void. It was urged also that 
the proceedings were further irregular, as the review 
of judgment ought, by the procedure of the Sadder 
Court, and Ben. Regs. XXVI. of 1814, and II. of 
1825, sec. 3, have been heard before tlie same Judge 
who passed the judgment. 

The Respondents contended, that as no objection 
had been taken before the Special Commissioners on 
the question of discretion in granting a review, and 
that as no appeal was made from the Order admitting 
the review, the objection insisted on could not now l)c 
entertained. They further submitted, that the Appel¬ 
lant was no party at all to the proceedings before the 
Commissioners, and had no locus standi, as the report 
of the Deputy Collector as to the extent of the land 
to be resumed was not binding upon him. as a resump¬ 
tion decree in regard to the right of assessment of 
. lands did not bar the jurisdiction of the Civil Courts in 
respect of the proprietary right, Syud Shah Mohum- 
?nud Yasin v. Syud Rnyet Hussein {^h), Sudder Board 
of Revenue v. Dilatviir All {c), Hur Gobind Ghose, Peti¬ 
tioner (c/). That the title of the Mahanth to possession 
was valid as against the Appellant, subject only to the 
right of the Government to assess the lands, and tliat 
as no suit had been brought in a Civil Court bv the 
Appellant, or his ancestors, to recover possession of the 
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lands from the Mahanth, it was not competent to the 
Appellant to question the title of the Government to 
assess the lands in the hands of the Mahanth. 

Mr. R. Pa/met, in reply, urged that a claimant to 
lands sought to he assessed had a right to intervene, 
!flirccrinn Ihikshec \. Rtniichifinfer Uniierjev (a) ; as the 
resumption of the lands by (i<>\ eminent w as not open 
to question by the Civil Courts. 

Judgment was delivered by 


The Right Hon. Hr. Lcshixgton. 

* ' course of the discussion upon this case, two 

1H59. . ' ' 

(IuestK>ns have been raised which, it appears to their 
Lordships, are ripe for decision. 

1 he first question is, whether the Revenue Commis¬ 
sioners, who originally exercised jurisdiction upon the 
present occasion, w'ere, with respect to the Appellant, 
entitled so to do : it being contended on the part of 
the Respondent, that the present Appellant was never 
properly a party to the suit. The next question is, 
whether the nwitwv which was granted in this case, 
was granted in due conformity with the existing Regu¬ 
lations. 

In order to render our judgment clear on these 
two questions it is necessary to make a brief statement 
of the facts out of which they arise. 

I he original proceedings in this case commenced 
in the office of the Deputy Collector of the District. 
It appears that there is in the Province of Behar, a 
Pergunnah named Dhurumpoor, containing three ZiP 
iahs, but the present suit relates to one only, called 
Beeriiuggiir. This Pergunnah was held in perpetuity by 

(lO 13 S. I). A. Decis. |85 c». |>. ^07. 
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the Zemindar lor the time being, and his siieeessors. 
on payment ol a revenue to the Government, lixed at 
a permanent assessment under tlie Decennial and l^er- 
manent Settlement. By this Settlement, the Zemindar 
and his successors were exempted from all payment 
in the nature of land-tax, save the amount stipulated 
by the Umuldustick granted to the first grantee. 

One of the few exceptions to which such Settle¬ 
ments are subject was insisted on by the Go\ernmenl 
in this case as applicable to some lands within the 
limits of the Zcmindary, namely, the tenure of them 
as La-khiraj under an illegal or invalid title. It is an 
admitted fact that there nere certain lands claimed 
as La-khiraj within their Pergunnah. I'hose which 
became the subject of dispute in this case were owned 
by a Mahanth. as the head and for the henelit of a 
community of religious devotees. 'I'he lands had, 
in fact, been enjoyed by them for a long lime, free 
from assessment ; and between this society, as repre¬ 
sented by their head, the Mahanth, and the (iovern- 
ment, the dispute arose, as to the assessable quality of 
the lands. The Maiianth had, oi course, an interest 
to enlarge the boundaries of his lands, and unless the 
contiguous proprietor admitted the boundaries as 
claimed by the Mahanth, his presence as a parly to 
the proceedings would seem to be conducive to the 
correct adjustment of so delicate and important a 
question, a course to be encouraged with a view to 
diminish subsequent litigation. 

In this state of things, Mr. Henry Beresjord^ the 
Deputy Collector, on the 3rd of October, 1836, com¬ 
menced the present proceedings, by a notice to two 
persons, Kerperam and Bhuguan Bass ; the first being 
one of the original grantees, and the second the 
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MaJianth in possession. Bhugu'an Dass was called upon 
to show his title, and to prove by Mhat authority he 
held tlie lands tree from payment of revenue. 

It is to be observed that these proceedings do not 
slate. b\ any description whatever, the extent of lands 
to which this notice applied. 

At some ol the meetings it appears that the 
Mooktar ol the Zcviindar had accidentally, or other¬ 
wise, been present, and had .been questioned by Mr. 
Bcrcsford, the Deputy Collector. Under these cir¬ 
cumstances, the Zemindar y apprehending that his 
iiUcri'sts might be affect<;d by any decision of the Col¬ 
lector, declaring the La-khiraj lands to be more ex- 
lensise than they really were, intervened by petition ; 
<ind it appears to us that, in every view of the case, 
he had an interest which justified him in so doing : 
fur even assuming it to be true that the Collector's 
report, as to the extent of the land subject to 
revenue, was not binding on the Zemindar y and Chat 
he had a remedy against such a proceeding in an¬ 
other Court, still he had clearly an interest in avert¬ 
ing an erroneous report being made to his prejudice, 
the creation of primd facie evidence prejudicial to him¬ 
self, and the necessity of resorting to a civil Court to 
remedy an evil already inflicted. 

And this view of the case seems to have been 
taken by all parties and by all Judges who were 
cognizant of the case : throughout the whole of 
the proceedings no objection was ever raised to his 
intervention ; he was allowed the privileges of a 
party by the examination of his witnesses, and other¬ 
wise ; and he was subjected to all the inconveniences 
of a suitor by the condemnation in costs in virtue of 

the ultimate decree. 
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Looking at all that passed, and considering tliat 
in every possible point ol view tlie Zemindar had an 
■ interest to protect belore the Collector, we think it 
quite vain to contend that he was not both dc facto 
and de jut'e a party to tins case, or that he had not 
a sufficient interest to justily him in assuming that 
character, or that the Colleclo. and Commissioners 
were in error in so receiving him ; iherelore, we 
think that the plea to the jurisdiction lias entirely 
failed on that ground. 

We will now lollow the course of these proceedings 
so tar as it is necessary for our present purposes. Mr. 
Henry Bere:i/ord \\dL\u\^ made an investigation, wliich, 
to him, appeared to be satisfactory, having previously 
prohibited the Zemindar from collecting the rents 
from the disputed lands, on the iJSth x^ijanuary^ 183S, 
gave his decision, and, by tliat decision, 14.81O 
beegahs of land were subjected to assessment : the 
Zemindar appealed to the appellate Court, namely, to 
the Special Commissioner of Revenue, under Ben. 
Reg. III. of 1828. On the Gth of December^ 1841, 
Mr. Moore pronounced judgment, to the ciTect that 
3,513 alone were assessable, and that the col¬ 

lections made by Government on other lands should 
be restored to the possessors : on the 8th of March, 
1842, this judgment was conlirmed by Mr. D'Oyly, 
another Special Commissioner. On the 2istofS't/»- 
tember, 1847, a petition for a review on behalf of the 
Government was presented to Mr. Edward Currie, an¬ 
other Special Commissioner, which petition of review 
was granted. A hearing took place accordingly. Mr. 
Currie reversed the judgment of the 8th of March 
1842, by an Order bearing date the 24th of April, 1848, 
which was confirmed by Mr. Jackson, in June, 1848. 
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Although the question which we have now to deter¬ 
mine IS distinct Ironi that of the merits of the case, 
yet It is one of very grave importance, as it respects 
the rules to which the Special Commissioners are to 
be subject in reviewing a decision which has been 
made in a resumption suit. We proceed to consider 
whether the review was granted in conformity with 

the Regulations existing at that time with respect to 
the granting a review. , 

Before we enter into the particulars of that ques¬ 
tion, we deem it right to notice an objection which 
was taken at the bar on the part of the Respondents, 
that It was too late now to impugn the regularity of 
the proceeding to grant the review; that if the Ap¬ 
pellant deemed himself aggrieved by it, he ought to 
have appealed at the time, and that he was too late 

in doing so after a decision had been pronounced 
against him. 

We are of opinion that this objection cannot be 
sustained. We are not aware of any law or Regula¬ 
tion prevailing in ///f/ia which renders it imperative 
upon the suitor to appeal from every interlocutory 
Order by which he may conceive himself aggrieved, 
under the penalty, if he does not so do, of forfeiting 
for ever the benefit of the consideration of the 
appellate Court. No authority or precedent has 
been cited in support .of such a proposition, and we 
cannot conceive that anything would be more detri. 
mental to the expeditious administration of justice 
than the establishment of a rule which would impose 
upon the suitor the necessity of so appealing ; whereby 
on the one hand he might be harassed with endless 
expense and delay, and on the other inflict upon his 
opponent similar calamities. W e believe there have 
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been very many cases before this Tribunal in which 
their Lordships have deemed it to be their duty to 
correct erroneous interlocutory Orders, though not 
brought under their consideration until the whole 
cau-ie had. been decided, and brought hither bv appeal 
lor adjudication. 

Iiclore considering whether the review was granted 
in conformity with the Regulations, let us look a little 
to the principles upon which we think lapse of time 
is a most important consideration. In the present 
case, five years and a hall had passed away since the 
original decision. Surely, whatever mav be the true 
import of the Regulations, the parties interested In 
the decision which had been made, were entitled, after 
the lapse of a sufficient period, no appeal having been 
asserted or petition for a review presented, to conclude 
that the Government acquiesced in what had been 
done by the Special Commissioners, and, in that 
rational conviction, to deal with the property upon 
the footing of the past decision. 

Now, what are the evident consequences of delay, 
unless justified by particular circumstances? Those 
consequences are, that all the arrangements between 
man and man. concluded without any reason to sup¬ 
pose they were impeachable, may be set aside and 
thrown into confusion ; producing, at one time, se\-ere 
hardship to the proprietor, at another equal evil con¬ 
sequences to those who dealt with him : thus all such 


arrangements and transactions, which are the very 
life and sou! of property, and which it is equally the 
interest of the Government to support and encourage, 
may be disturbed to the detriment of all concerned. 
\\ e think, for these reasons, that it must have been 
the wish and intention, as well as the interest, of (io- 
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vcrnmciit, so to frame tlie Regulations that these prin¬ 
ciples should he ca'Tied into effect, and that after a 

. * 

decision was past, unquestioned by appeal, its hnality 
should be lett i?i doubt no longer than the requisites 
of justice imperatively demanded. 

Let us now address our attention to the Regulations 
which have passed relative to the question of granting 
a review. It must be borne in mind that a review is 
perfectly distinct from an appeal ; it is quite clear 
from tlie Regulations, that the primary intention of 
granting a review was a reconsideration of the same 
subject by the same Judge, as contradistinguished to 
ail appeal, which is a hearing before another Tri¬ 
bunal. We do not say that there might not be cases 
in width a review might take place before another 
and a different Judge; because death or some other 
unexpected and unavoidable cause’ miglit prevent 
the Judge who made the decision from reviewin g it : 
but we do say that such exceptions are allowable 
only ex necessitate. We do say that in all practicable 
cases tht‘ same Judge ought* to review; and that for 
tlu* attainment of that object, expedition in presenting 
a petition for the review is indispensable, and the only 
practicable course for attaining* that end by accele¬ 
rating the hearing of the review before accident or 
unexpected events shall hav^e removed the original 
Judge. Looking at all these circumstances, we should 
naturally expect to meet in the Regulations upon this 
subject such provisions as would prevent the evils 
necessarily incidental to delay and procrastination. 

It may be well to observe, that the Regulations 
respecting the resumption of lands, and the subject¬ 
ing them to be assessed, are Regulations in them¬ 
selves almost necessarily severe in their operation ; 
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and while we give to them the force and effect whicti 
we are bound to do, as the subsisting law upon this 
subject, we cannot, ^nd ought not, to forget, that 
though it is manifestly, at first sight, the interest and 
duty of Government to bring under taxation as large 
an extent of land as possible, yet that it is equally the 
interest and the duty of Government to protect the 
rights of property; for if such rights be not pro¬ 
tected, there can be no security for the prosperity of 
any country. For these reasons we must deem it to 
be our duty, in interpreting and carrying into effect 
these Regulations, to give full force and effect to 
those provisions which were manifestly intended to 
protect the rights of property, and prevent a vexatious 
interference with those rights. 

O 

By Regulation III. of 1828, sec. 4, cl. 5, it is enacted, 
that the rules prescribed by the existing Regulations, 
regarding a review of judgment by the Civil Courts, 
are to be held applicable to proceedings by the Special 
Commissioners in revenue cases; those rules are to 
be found in Regulation XXVI. of 1814, and in the 
4th section. There has been much discussion at the 
Bar, as to whether the provisions contained in the 2nd 
clause of this section are applicable to the present 
case, or whether it falls within the operation of tlie 
3rd clause. The 2nd clause directs that the petition 
for review shall be presented within three calendar 
months ; this provision, however, admits of an excep¬ 
tion, by providing that if the parties preferring the 
same shall be able to show just and reasonable cause 
for not having preferred such application within the 
limited period, such review will be allowed. It has 
been contended that if the Court, that is the Special 
Commissioner in this case, is satisfied, no further 
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Inquiry can take place. But we think it clear that 
this argument cannot be sustained; for in the same 
clause the Courts are required to state at large their 
reasons for admitting such applications after the 
limited period : if they refuse the review, the decision 
ol the Court below is final ; if they admit it, it must 
be reported to the Stidder Court, and the Sudder 
Court may grant it if they think fit. It is manifestly 
clear, therefore, by the provisions of these two clauses, 
first, that to admit applications is not to grant a 
review ; and, secondly, that all that they may do is 
examinable by the Sitdder Court. 

W V are, however, of opinion, that the 2nd and 3rd 
(lauses of this section must be read together, and that 
such of the substantial enactments of both as are in 
their nature applicable to the Court of the Special 
Commissioner, regard being had to its independence 
of the Sudder Dewanny Ada^vlut, must be held to 
have been applied to it by the Regulation III. of 1828, 
sec. 4, cl. 5. We do not apprehend that a decree 
passed by Special Commissioners is to be subject in 
all respects to the rules applicable to a decree by a 
Zillah, City, or Provincial Court ; and we think so, 
because the proceedings of the Special Commissioners 
are not subject to the cognizance of the Sudder Court; 
whereas, by the provisions of this regulation, any 
Orders of the Courts specified, granting a review, 
must receive confirmation from the Sudder Court. 

The construction which the Sudder Court has put 
on these Regulations, by framing its own procedure 
on rcA lew s, by the provisions of the 2nd and 3rd 
sections viewed together, is also the construction 
which their Lordships think applicable to reviews of 
the judgments of the Special Commissioners, 
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Whenever, therefore, a petition for a review of any 
judgment of the Suddcr Court is presented after 
three months, it is indispensable that the pa^t^' pre¬ 
ferring such petition should, in the Hrst instance, 
account for the delay. 

The delay being satisfactorily accounted for, the 
review is to be granted, if, upon a consideration of 
the reasons stated, the circumstances of the case shall 
appear in justice to require it. We think that the 
true construction of these clauses is a consideration 
of the reasons stated in the petition presented for a 
review, and not of other reasons which might be sug¬ 
gested, but are not to be found in the petition. 

To manifest the great care which the Oovernment 
of India provided as a guard against improperly 
granting a review of a judgment, the Sudder Court 
is required to record on their proceedings the grounds 
upon which the review is granted. 

We are of opinion that all the Regulations, appli- 
cable to the granUng of a review by the Sudder Court 
of its decrees, are applicable to the proceedings of 
the Special Commissioners, in granting a review of 
their own decrees. 

We have, therefore, in this case to consider two 

things : first, whether just and reasonable cause lias 

been shown for the delay in presenting the petition 

for review; and secondly, whether the circuni- 

stances of the case, in justice, required it should be 
granted. 

In order to prosecute our inquiry into these 
questions, we must look to the petition for the 
review of the decree of Mr. Moore and Mr. D'Oyly, 

presented on belalf of the Government on the 21st 
of September^ 1^47- 
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We are unable, from a perusal of that document, 
to discover any satisfactory reason for the delay 
which has occured ; indeed, there is not to be 
found in this petition any attempt to state any 
reason why, looking to all the facts and circum¬ 
stances as they existed at the time of the judgment 
of Mr. J^ffoore and Air. D'Oyly^ the petition might 
not have been presented within the three months. 

But true it is that circumstances might have come 
to the knowledge of the Government afterwards, 
which may at once justify the delay, and also the 
granting a review, because, giving a liberal construc¬ 
tion to the Regulations of 1814, tliere might be cases 
in which fresh evidence would be admissible. 

We are, however, of opinion, that for granting a 
review in the cases we have just supposed to exist, 
the causes accounting for the delay, and intended to 
justify the grant of a review, ought to be of grave 
importance. 

Indeed, it is quite manifest that this must be so, or 
the litigation might be indefinitely suspended, and 
all the evils incidental to the uncertainty of the rights 
of property incurred. 

Let us look again to the petition for review. The 
first statement is simply a denial of the correctness of 
the past decision. The first reason assigned is, that, on 
the 25th of Aiigust, 1842, Mr. and Mr. D'Oyly 

came to a contrary conclusion on similar premises. 
Assuming the fact to be so, and, for the moment, that 
it was good cause for asking for a review, it is manifest 
that such cause arose five years before the petition was 
presented, and there is not the slightest attempt to 
account for this delay. And, further, we are of opi¬ 
nion that, in a case of this description, the fact of two 
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Commissioners coming to a conclusion not altogether 
reconcileable with the prior decree of the Special Com¬ 
missioners, is not a sufficient ground, after the expi¬ 
ration of so many years, for the granting a review. 

The only other reasons to be extracted from this 
petition for a review are an impeachment of the 
grounds of the judgment of the 8th of March, 1842, 
with which the parties must have been cognizant at 
the time, and, therefore, would be no excuse for 
delay; and a reference to certain proceedings liad 
in the Foujdary Court. We are somewhat surprised 
that this last circumstance should have been intro¬ 
duced as a reason for a review ; for we apprehend that 
the jurisdiction of that Court is confined to cases of 
possession, and that it is beyond their province to in¬ 
quire into and ascertain the titles to landed property. 

We derive no light from the decision of the Com¬ 
missioner allowing this review; no further reason 
is assigned. Upon a consideration of all these pro¬ 
ceedings, we have come to the conclusion that, in 
granting this review, the reasons assigned are wholly 
insufficient; that the requisites of the Regulations 
have not been complied with ; that no just and rea¬ 
sonable cause has been shown for the delay in pre¬ 
senting the petition; and that that petition does not 
state any circumstances which, in justice, require the 
granting the review. It necessarily follows that if the 
review was granted without due regard to the Regula¬ 
tions governing such proceedings, it, and all thajt has 
been done under it, must fall to the ground. We 
shall, therefore, humbly advise Her Majesty to reverse 
the decree of the 8th of June, 1848, and to affirm the 
decree of the 8th of March, 1842; and, further, as 
imperatively required by justice, to condemn the 
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Government in all the costs incurred both in the Courts 

below and upon the appeal, in all the proceedings 
since the 8th of March, 1842. 

We believe that a decree of this tenor will be in 
strict conformity with the Regulations which have the 
force of law in India, and, at the same time, may 
contnbute to ensure a just confidence that these 
special jurisdictions, which in some degree displace 
the ordinary Tribunals of the country, will carefully 
observe those rules which have been prescribed to 
regulate their proceedings; rules which have been 
wisely introduced to guard against the possible abuse 
of authority, and a departure from which would be 
hkely to produce distrust, and to defeat the principal 
objects of their institution. 
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Maharajah Hftnarain Sing ... Appellant, 

AND 

Baboo Modnarain Sing .. . Respondent!^ 

On appeal from the Sadder Dcwanny Adawlut of 

Calcutta. 

HIS appeal arose out of a suit brought by the 
Appellant against the Respondent, in the Court of 
the Principal SaJder Ameen of Zillah Behar. The 
object of the suit was to set aside and cancel on 
the ground of fraud and deceit, a deed of partition 
executed in December, 1840, by the Appellant and 
Respondent, to give effect to a compromise and 
adjustment of family disputes, and to set aside an 
agrec^ment for a division of the family estate in- 

eluding an apportionment and division of estates at 
Patna. 

The circumstances under wliich the suit arose were 
as follows :— 

The parties were brothers, the Appellant being the 
eldest, and the Respondent the youngest, son of Ma¬ 
harajah Mitterjeet Sing, the late Zemindar, who was 

* Present: Members of the gmiicial CoaimiUee.~\'hc 
Hon. llie Lord Justice Knight Hruce, the Right Hon. Sir F.dward 
Ryan, tlic Right Hon. The Lord Justice 'I'urner, and the Right 
Hon. Sir John Faylor Coleridge. 

— 1 he Right Mon. Sir Lawrence Peel. 


17th & iSth 
June, 

A deed of 
partition of a 
Zemindary 
between two 
brothers, 
carrying into 
effect a soiu- 
namah and 
family ar¬ 
rangement to 
put an end to 
litigation 
previously 
entered into 
by their 
father, and 
for a division 
of the family 
estates, up¬ 
held. 

Such a deed 
can only he 
set aside upon 
strong evi¬ 
dence, either 
of mistake, 
inequality, 
undue influ¬ 
ence, coercion 
or fraud. 
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seised of the entire Zemindary. Family dissensions 
having arisen during the lifetime of Mitterjeet Sing, 
certain proceedings were instituted, and on an appeal 
to the Sudden Dewanny Adawlut, in a suit in which 
Mitterjcct Sing and the Appellant and Respondent 
were parties, a compromise was entered into, and a 
Razanamah and Ikrarnamah, dated the 7th of February, 
1824, was filed by Mitterjeet Sing, which instrument 
was to the effect, that the real and personal estates 
held by him, after his death, was to be divided be¬ 
tween the Appellant and the Respondent. The 
former was to take a nine annas share, and the latter a 
seven annas share. Partition deeds of the same tenor 
were also filed, and on the 4th of March, 1824, the 
Sudder Court decreed, that the parties should act up 
to the terms entered by them in the .above-mentioned 
instruments. Mitterjeet Sing died on the 3rd of 
October, 1840, when disputes immediately arose 
between the Appellant and the Respondent as to 
their respective portions of the estate of the late 
Mitterjeet Sing. The Revenue Commissioner of the 
Patna District having heard of the dissensions, re¬ 
commended both parties to settle their disputes by an 
amicable arrangement, which was agreed to on the 
24th of December, 1840, and accordingly, on the 
30th of that month, a deed of partition of the Zemin- 
dary, as well also another deed of partition of some 
house property of the late Mitterjeet Sing, were exe¬ 
cuted by both parties in accordance with tlie terms 
of the original compromise. This latter deed was, 
however, not in dispute. 

The Appellant at first was satisfied with the parti¬ 
tion, but soon afterwards impugned the whole trans¬ 
action, on the ground, that fraud had been practised 
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upon him in Ihf division of llio vstato : and afte r pro¬ 
ceedings before the Collertorol the District in whieh 
the estate was situate, and objecting to the transfer of 
names, he brought the present suit in the Ziilah Court 
of Behar, on tlie 3rd of Auirust, IcS4q, against the Re¬ 
spondent, to set aside tlie partition of the Zemhuiary, 
alleging in the plaint that gross fraud had been prac¬ 
tised upon him in the division of the property, and in 
preparing the partition ileetl, and also upon the grounds 
of inequality, concealment and fraud, and insisting 
that the deed of i)arfition was on those grounds frau¬ 
dulent and void. The answer of the Respondent 
stated, tliat the claim of the Appellant was unfounded, 
and set forth facts showing that the amicable adjust¬ 
ment and settlement, through the friendly interven¬ 
tion of the Commissioner, was consented to by both 
parties with a full knowledge of all the facts; and 
further stating that the deeds and instruments were 
all executed in the presence of the Commissioner and 
other witnesses, and were to be considered as part of 
one and the same transaction. The answer also set 
forth subs(‘qucnt acts of the Appellant, which it was 
insisted operated as a confirmation of the partition. 
Witnesses were examined by the Appellant. The 
evidence in support of the Appellant’s allegations was 
weak and unsatisfactory. Three of these witnesses 
were examined as to the alleged excess of the number 
of the villages, and the amount of produce of the 
entire Zemindary, but without proving any fraud or 
deceit on the part of the Respondent, or tliat the divi¬ 
sion and apportionment in the deed was different from 
that agreed to by the parties. Other witnesses were 
examined as to the Appellant having been ill pre¬ 
viously to the execution of the deed of partition, but 
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without proving anything to lead to an inference even 

that he was not perfectly sound in mind and under¬ 
standing, or that he was otherwise than fully capable 
of protecting his own interest when he personally 
attended before the Commissioner, and took part 
m the adjustment and settlement of the disputes 
between lum and the Respondent, or when he exe¬ 
cuted the deed of partition. He did not examine 
any of the subscribing witnesses to the deed, or his 
ilcwans, or servants, who were engaged on his behalf 
in the examination of the Zemindary books and papers 
in preparing the list of the \illages and the draft of 
the deed of partition, or any one who was privy to 
the division and apportionment of the villages or the 
principle and agreement on which such division was 
based and intended to be carried out by the parties to 
the deed. The fact of the due execution of the deed 
of partition and other cotemporaneous deeds, and that 
the Appellant was of sound mind at tlie time of execu¬ 
tion, as also the participation of the Appellant and 
his agents in all the proceedings, was established by 
the evidence of the Respondent’s witnesses. 

.On the 7th of June. 1847, Mr. Williavi St. Quintin, 
the additional Judge of the Civil Court of Zillah Bchar, 
before whom the case came, considered the deed valid 
and binding in every respect, and passed a decree in 
the Respondent’s favour, dismissing the Appellant’s 
claim with costs. The material part of his decree 
was as follows :—“ The objections now raised by the 
Plaintiff to the deed in question, are, first, that he was 
deceived by the Defendant as to the real income and 
extent of the property under division ; second, that the 
deed was exacted from him by the threats and undue 
haste of the Commissioner; and, lastly, that at the 
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time when he signed the deed he was loo ill to know 
what he was about. It is in evidence that the details 
of this division of the property \\ ere drawn up by the 
agents of'both parties, so that the allegation of decep¬ 
tion on the part of the Defendant is untenable. Besides, 
if deception was practi.sed, the Plaintiff ought to have 
discovered it during the time the affair was under 
negotiation, and before his seal and signature to a deed 
so complete in its legality as the one under review. 
The only threat on the part of the Commissioner 
which appears in the proceedings is in the Perivanah 
dated the 24th of December, 1S40, in which the Com¬ 
missioner threatens a fine of Rs. 10,000 on the 
Plaintiff if he did not refrain from disturbing the 
public peace of the Raj. The Commissioner obtained 
the consent of the brothers to an amicable adjustment 
on the 24th of December, and tlio deed of adjustment 
was signed on the 30th of that month. The allegations 
of threats and undue haste on the part of the Com¬ 
missioner is, therefore, untenable. Besides, on the 
ZKiXoi March, 1841, the Plaintiff addresses to the 
Commissioner his thanks for aand other titular 
distinctions about to be conferred on him by the 
Government, and lakes the same opportunity to thank 
him for his amicable adjustment of the dispute be¬ 
tween him and his brother, and to report that he has 
possession of his property in virtue of the deed of par¬ 
tition, having, between the date of his address to the 
Commissioner and the date of the deed of partition, 
brought to the notice of the Collector the frauds that- 
had been practised upon him at the time of the division 
of the Ra^, It is proved beyond doubt that at the time 
the Plaintiff signed this deed he was of sound mind and 
body. On the same day a second deed of partition 
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was drawn out in the same legal form, to divide the 

houses left by the late Maharajah ; and to this deed no 
objection is urged by the Plaintiff.” 

The Appellant appealed from that decree to the 
Sadder Dc'vanny Adaivlat, in which Court he again 
urged and relied upon in support of the appeal the 
allegation of the undue haste in which the deed of 
partition had been drawn up, and the imperfect 
manner in which, in consequence thereof, the divi- 
Sion of the property had been affected. 

The appeal was finally heard in the Sadder Dcivanny 
Adaadat on the 24th of April, 1848, before Robert 
Haldane Rattray, Esq., one of tlie Judges of that 
Court, when that Judge affirmed the decree of the 
Zillah Court of Behar with costs. 

The present appeal was from that decree. 

The case of the Appellant was, that the deed of 
partition of the Zemindary did not carry out the 
arrangement of the yth of February^ 1824 ; that 'even 
supposing the proof of intentional fraud to fail, he sub¬ 


mitted that the errors in the deed were so gross and so 
manifestly unjust in their operation upon his interest 
that it could not be upheld in a Court of E(]uity. 
The Appellant also urged that he was deceived as to 
the real value of the estates comprised in the division ; 
that the matter had been concluded with undue preci¬ 
pitation, and that he was coerced by the threats of the 
Commissioner at a time when he was too ill to know 

what he was about, and to notice the fraud which was 
practised by the Respondent. 

llie Rc.sp.uuleiU, on Hu- otii.r hand, insi.^ted that 
I le Appellant bad failed to prove the exi.stcnce of any 
such grounds of objection. That, notwithstanding the 
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burthen of proving such charges lay on the App('llant, *^59 
the Respondent had proved that the settlement was 
made bona fide, by and with the full knowledge and 
active co-operation of the Appellant, and that the deed 
of partition, as well as the other deed respecting the Mo° nTa.n 
houses, were prepared by the agents of both parties 
acting together, and were deliberately executed by the 
Appellant with a full knowledge of their contents. 

Moreover, he insisted that the Appellant had shown 
by his subsequent conduct and acts that he acquiesced 
in the deed and in the division and partition of the 
estate, and that he had so dealt with dilTcrent portions 
of the property held by him under those deeds as now 
to prevent him putting the Respondent in the same 
position with respect to such property as he would 
have been in if the deeds had not been executed ; and 
lastly, he insisted that the provisions of the deed of 

partition excluded a new division, Ben. Reg. XIX. of 

1814. 


Air. R. Palmer , Q. C., and Air. i'V. Field, argued 
the case for the Appellant ; and 

Sir Hugli Cairns, Q. C., and Mr. l,etth, for the 
Respondent. 

'I'heir Lordships’ judgnnmt was delivered by 
The Lord Justice Knigmt Bki’C i;. 

23rd June, 
1859, 


This is an appeal from a decision of the Sudder 
Dewanny Adawlut at Calcutta, conlirming a decision 
of the Zillah Court of Bcliar, b) whieh the Appel¬ 
lant's suit was dismissed with <osts. 'I'hat suit was 
institutf cl to set aside a deed of partition, which had 
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been executed by the Appellant, and his brother the 
Respondent, and u'hi('ii partition was, as to the shares 
of the brothers, based on a solmiamah, or instrument 
of compromise of suit, ratified by the decree of the 
Siuliier QowxX.. f his compromise was entered into in 
a suit in which the Appellant was the Plaintiff, and 
his father, Mahurajah Mitterjcct Slug, and the Appel¬ 
lant s younger brother, Modfiarain Sing, were the 
Defendants. 1 liat suit involved serious and important 
(luestions of difliculty concerning the partibility of 
and succession to the estates and property of the 
lather, held by him in connection with his Raj, and 
his power of disposing of any part thereof by aliena¬ 
tion in his lifetime, (t involved also the validity of a 
donation by him to his son, liTodnarain Sing, and a 
turthcr question whether the Plaintiff had forfeited 

his inheritanct- by disgraceful conduct involving a 
loss of caste. 

The Appellant had succeeded in the inferior Court, 
and from the decision of that Court the Maharajah 
had appealed. In the course of tlie suit, criminations 
had been niutuaily made I;)y the father and the son, 
and the litigation, had it proceeded, would probably 
have caused to the family much pecuniary loss and 
some disgrace. By the compromise, a family arrange¬ 
ment was effected, by which the father agreed to pay 
certain allowances to his sons respectively during his 
life, and they confirmed certain gifts of the father ; he 

agreed to dismiss his appeal, and the sons agreed that 

Hetnarain Sing should, after their father’s death, divide 
Ihe ancestral as well as other property between himself 
an.l Modnaran, Si„g, in the proportion of nine to seven 
nnnas, the elder son taking the larger share. The 

onrt acted on this instrument, dismissed the appeal. 
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ordered the coj^ls of the J^^h'e/s to be paid out of a 
moiety of the deposit, and the other moiety to 
be returned to the father, together with the stamp- 
money on the institution of the appeal. The partible 
nature of this estate, divisible in these proportions, 
stood, therefore, between these brothers on the footing 
of this compromise only. The instrument of com¬ 
promise, though termed by Hetnaraiu Sing one of par¬ 
tition, contained no express provision for a partition ; 
but that power flowed from the relation of joint owner¬ 
ship in which they had agreed to stand. 

After their father’s death, the sons acquiesced in 
the instrument of compromise. It is immaterial to 
consider whether either could ha.\^ disputed it. and 

whether anything had intermediately been done which 
entitled either, according to the law as administered in 

the native Courts, to recede from it. The disputes and 

litigation which subsequently ensued turned upon 

matters consistent with such acquiescence; each 

claimed the share of the estate which the compromise 

secured them, and these proportions had no other 
foundation. 

The partition which took place, and which the suit 
of the Appellant seeks wholly to annul and set aside, 
was, in consequence of fresh disputes between the 
brothers, arising from their unfriendly feeling to each 
other, and their mixed enjoyment of the estate under 
such estrangement, suggested by Mr. Ravenshaw. the 
Revenue Commissioner for the District where the 
property was situate. It was a measure substantially 
in furtherance of the instrument of compromise. 
From the evidence of the respectable and wholly un¬ 
impeached witnesses who took part in the preparation 
of the partition deed under the direction of the Com- 
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niissioner, and, to some extent, under his own super¬ 
intendence, it a]>pears to their Lordships that the par- 
tit ion was prepar(d and settled with can- and delibera¬ 
tion, without haste or precipitancy, and was executed 
by the brothers openly and publicly, without restraint 
or coercion, and with full opportunity for inquiry; and 
on the part of both, with presumable competent know¬ 
ledge, a presumption which is not rebutted. 

The Appellant, in excuse of his own apparent 
negligence, (supposing his case to be as he states it,) 
alleges that he was sick at the time and incapable 
of attending to business; but his own temporary 
incapacity would not have extended to his compe¬ 
tent agents and assistants in the work ; and his own 
witnesses do not represent him as wholly incapable 
of acting in matters of business during this time, 
but, on the contrary, as occasionally taking part in 
the transaction of them. The alleged haste and 
precipitancy of the settlement, another explanatory 
cause which he alleges as conducive to the success of 
the deceit which he alleges to have been practised 
against him, is also disproved, in their Lordships' 
opinion, I>y the evidence as to the factinn of the 
deed: and the alleged force upon him, w hich is said 
by him to have procctdcd from the Commissioner, 
is altogether without proof. That ti e wishes and 
influence of the Commissioner may have operated 
upon the mind of the Appellant so as to induce him 
to join in the partition which the Commissioner 
applied himself to effect, is very probable; and that 
species of influence a dissatisfied party may readily 
transmute in Ins own mind into pressure and coer- 
(lon. But their Lordships can find no evidence in 
the case of anything amounting to force 


or coercion 
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of the Appellant ; and the letter of the Commissioner 
to the Appellant, on which so much stress was laid 
by Mr. Palmer in his reply, seems to their Lord- 
ships to bear really the meaning which the Counsel 
for the Respondent gave to it. It contains matter of 
suggestion ; and the allusion to the Rs. 10,000, is an 
allusion to a species of recognizance not unknown in 
similar transactions, whereby a landed proprietor 
engages for the peace and good order of his Zemin- 
(lary. If, then, there realiv were anv gross ine(uialit\’ 
in the partition, and, as it is said, the 7 anna sharer 
really got in point of profit that which the 9 anna 
sharer should have received, so that their positions 
were in a manner inverted, their Lordships would in 
this case, under all the circumstances in proof of the 
participation in the transaction of the Appellant's 
own competent agents, be unable to ascribe tin* failure* 
to negligence or mistake. 

Corruption of such agents would be the more 
probable solution. But the case is abandoned on 
the ground of fraud ; and the same weakness, indirei t- 
ness, and argumentativeness of the evidence, which 
displaces that ground of charge, applies equally, if 
not in greater degree, to the ground of mistake, which 
can have no foundation, if the inequality of value be 
not established. Now, if this inequality really existed 
to any such extent as would have vitiated the partition, 
it is difficult for their Lordships to conceive that 
-stronger and more direct prool of it could not have* 
been given by the Appellant. He must have known, 
and have had the means of proving, his actual 
receipts soon after the partition ; the a< tual value 
was capable of direct proof, yet he olTered none of 
that character. 
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The Courts in India are very particular in re¬ 
quiring the strictest proof when a deed prepared 

and rxecutcal as this has been, especially where it is 
one in furtherance of a compromise of suit, is sought 
to be set aside : a precaution which should never 
be relaxe d, where the spirit of litigation has so little 
( heck, and so much wider means of mischief, than 
It has here. It appears, therefore, to their Lordships 
that the Courts below rightly dismissed the suit, 
and that it would be of dangerous consequence to 
allow a deed of this nature to be impeached on 

evidence no stronger than that which this case pre- 
.-'cnts. 

I'he view which their Lordships have taken of 
tin ( \ idem e as to \ alue, renders it unnecessary for 
tliem to express any opinion on the other parts 
(j| tile case. I hey have no hesitation in recom¬ 
mending to Her Majesty to dismiss this appeal, with 
costs. 
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On appeal from the Sadder Oewanaj Adawlat at 

Calcutta. 

This suit was brought to obtain possession ol a 
dwelling-house, land and premises, which had been 

° Present : Members of the yudieial C',v«»„V/,v,_ri,e Iti..hi 
Hon. l.ord IvinRsdown, the U.ght Hon. Sir Kdwnrd Kvnn. Tnd 
the Kij^liL Hoii. Sir Jolin Taylor Coleridge. 

I he Right Hoii. Sir I.awi eiicc Peel. 


7ih^vSih III)}’, 


A thr-hi/. 

rdul/'a. or Kut 
kuhohi 

(mortgage t-r 
eondilioiiai 
^ale), is re¬ 
deemable like 
.111 ordiiiarv 


mortgage, and is subject to foreclosure. 

"th foreclose, he must elTeci that object accord- 

• ng to the mode prescribe.! by B.;t Rees m (,f ,701 sec la li of 

iao 3 .sec. 3 ; andXVII.of 1806; secs. 7 & 8. ' U. H of 

The pendency of litigation as to the cwiiership of the cciuiiv of re¬ 
demption. between the heirs of the mortgagor and a party claimin-as 
purchaser js a good and sufficient cause” within the exccptioiT to 
the operation of the Ben. Rc-g. of limitation. III. of ,701 sec ,4 why ! 

tT^e fcarf (h! ,im‘ proceedings for Wiosn're whhin 

tueHe>cars. the lime prescribed by that Regulati.>n. 

1 he service of notice of foreclosure on the occupant of the nuTtgaged 

isl ^^tabl.shed Ins doe.s not estop the mortgagee from 

disputing he occupant s title to redeem the mortgaged premises 

mor't'^?p "1* hy the or. upant oftlie 

"ith a protest and a tl.r.-at of legal 

or t .nb k'ood tender. 

5ecs^ 7&8 contemplated by the Reg. XVil. of 1806, 

of^edeZ.i^ XVII. of 1S06. provides for the equitable right 

ol redemption to the mortgagor and the owner of such proOertv or his 

IXres?Tv"r^‘;“’"’’ "f***^- -ortg^ge- min..; ami 

is a good tLder n.ortgagcd property. 

thJy?bTl '' u appeal before the W./cc De 7 dnn„v Court, 

the wd ole cause IS before that Court, although the appeal is limited iJ 
a single Kssue. A cross appeal is not necessary. 
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foreclosed by the Appellant in giving effect to two 
deeds of conditional sale and mortgage, called deeds 
of Byc-hil-ivuffa, or Knf-kuba/a. The principal ques¬ 
tion raised was, whether the suit was barred by the 
Regulations of limitation III. of 1793. sec. 14, and 
II. of 11^05, sec. 3. cl, 3 & 4. The Sudder Court held, 
that as there had been twel\e years’ possession by one 
of the Respondents, Ram Rutton Rae, the suit of the 
Aj)pellant was barred. 

The suit arose under these circumstances :— 

\fccy Sydoo and ^ooy ychaa his nckahec wife, \\'er(‘, 
in 1X25. in the posst'ssion and enjoyment of a house 
atul land, j)arl ol the premises in (piestion, situate in 
the village of Cossiporc, in the suburbs of Calcutta, 
under a pottah made out in the sole name of Nook 
'ydiau. 

On 23rd of March, 1825, Meer Sydoo and Nook 
yehan jointly borrowed of the Appellant the sum 
of S. Ks. 4,001. in cash, and at the last-mentioned 
date jointly executed and delivered to him a Kut- 
ktthaia or Byc-hit-iouffa (deed of conditional sale) 
in the following form :—'* To the high in dignity, 
Bahoo Prannath Choicdry. 'I'his mortgage deed, 
or Kut~kuhaia, of the land and garden house, held 
under a KhiKajee-pottah (rent lease), is executed 
in the year 1231, by Meer Sydoo and Bebee Nook 
yehan, nekahee wife of the said .l/tvr. inhabitants of 
CossipoKc. In tlie village of Cossipore within the 
jurisdiction of Diliee, PunchannogKam, is our dwell¬ 
ing-house, with the garden measuring 14 beegahs 
and 7 cottahs of land, the annual rent of which 
IS Rs. 38. loa. i8g. Having mortgaged the said 
garden house and jumnui lands, with the appurte¬ 
nances, to you, we have received Rs. 4,001, as a loan 
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through Ramchitnder Bose, of Cossif>ori\ on which wt- 
will pay interest at one rupee per mensem ; tlie term 
of payment of the money is three years, from tlu‘ 
date of the deed of mortgage, that is, up to 11 Chcvf, 
1234. W'e shall pay the whole of the money with in¬ 
terest at once within this term. If we do not pav the 
money with interest at once within the term, the sale of 
the said land, with the appurtenances, will become ab¬ 
solute on the day after the expiration of the term for the 
said amount, as consideration money, and you being 
in possession of the said land after tlie expiration of 
the term, and having obtained a pottah in your own 
name, shall, with your descendants, enjov the pro¬ 
ceeds by paying the Government Revenue. The right 
of alienating the said lands, either bv gift or sale, 

will rest with you ; we shall have no claim or objec¬ 
tion. Any deed of payment of money produced by 
us, other than that of redemption of mortgage, bv 
repayment of the money at once, is null ; and if the 
money should have to be paid by the sale of mortgage 
of the said land, it will be sold to you at a reasonable 
rate, or mortgaged, if it will have to be mortgaged 
If we sell or mortgage to anybody else, it will be null 
and void. We or our heirs shall never raise any 

objections in violation of these terms; and should we 
do so. they will be false and null. Having received 

the said amount of Rs. 4,001, from hand to hand in 

ready money, we have of our free will executed this 
mortgage deed, or Kut-kubaia. Dated the i ith Chty£ 
of the aforesaid year.” 

Some time afterwards, and on the 4th of May, 1825, 
Meer Sydoo and Noor yehan borrowed a further sum 
of S. Rs. 1,000, from the Appellant; and at the same 
time respectively executed and delivered to him 


^59^ 

I*K.\NN.\TH 

Rov Chow 

DRY 


Rookk.v 
Rkgi'.m 
and others. 


> 

0 


26 



PRA.WATH 
Rov Chow 

DKV 

m I 

t • 

Rookea 
Bkgum 
and others. 


CASES IN the privy COUNCIL 

another Kut-kubalu to stxure by a like eonditiona) 
>ale ol tlK- same dwelling-house, land and premises 
mentioned in the first Kut-kubala, the repayment to 
him ol the further sum borrowed, together with in- 

leresa at the same rate, and at the same date (namely, 

I I C/mr/. i-’.U). .subject to the like terms and con¬ 
ditions as those respectively specified in the former 
instrument. 

On the 25th of May, 18^5, Meer Sydoo died, 

leaving Noor jehnn surviving, and also two minor 

sons, Mccr laaiad Ally and Meer Loot/ Ally, who 

were his heirs, and who were born to him bv his 

regular married wife, -yecaa Bey,an. Meer hndad Ally 

died ,n the year ,826, leaving Furkh-oo„ Nissa, his 

wife, and Meer Loot/ Ally, his brother, joint heirs, 
him surviving. 

r> 

On the 3rd of yaly, ,827, Moor ychaa, not being 
able to manage her property and payment of her debts, 
by a deed appointed the Respondent, Ram Rutton 
Rac, her Mookhter. or attorney, for those purposes. 
Among other debts mentioned in the mookhter,lameli 
was the mortgage debt due to the Appellant, under 
the above-mentioned deeds, which Ram Ration Rae 
was directed to pay off. The Respondent, Ram Ration 

Rae, accepted the office of Mookhter, and took upon 
himself the duties thereof. 

On the 28th of November. ,829, Loot/ Ally died, 
caving Rookea Began., his late father’s sister's 
daughter, and Farkh-oon Nisya, .since deceased,' and 
^oor yehan stepmother, his joint heirs, him 

-surMMug. Afterwards, on the 6th of Febraary, 

Noor Jehan also died, leaving the Respondent, A-Je. 

,cgan., her sole heir, without having paid off by her¬ 
self or through her 
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or interest due to the Appellant uiider llte two Kut- 
knbalas. 

Rookea Begum and Furkh^oon Nissa alterwards exe¬ 
cuted a Kuhala in favour of the Appellant, aeknow- 
ledging the mortgage debt. 

Quarrels took place between the respective. heirs 
of Meer SyJoo and Noor Je/i,,,,. k-d to sum¬ 

mary proceedings being had under Bci. Keg. .W. of 
1824, before a Magistrate, respecting ilie right and 
possession thereof, R,n„ R„tto„ R„o in tlu-se pro¬ 
ceedings set up two unregistered Kuhalas, or deeds of 
sale, alleged by him to have been executed respec¬ 
tively by A^oor Jekan in his favour, on the 5th and 
9th of January,, 1830, and claimed to be put into pos¬ 
session as a purchaser for valuable consideration, of 
the dwelling-house, land, and premises, together with 
all other lands and premises of Noor Jehan. On the 
’ 9 th ol May, 1831, the .Magistrate made an order, 
awarding possession of the dwelling-house, land and 
premises, as well as the other property, to Ram Rutton 
Rae, at the same time referring the other parties to 

a regular suit for the determination of their respec- 
tive rights. 

Accordingly, on the 30th of Au^ru.t. ,832, Rookea 
Begum and Furkh-oon Nnsa, brought a suit against 

Ram Rutton Rae, 111 the Provincial Court of Calcutta. 
to recover possession from him of 26 hcegahs 13 
cottahs ol land, dwelling-house, orchard and bazaar 
which included the dwelling-house, land and pre¬ 
mises so conveyed by the two deeds of conditional 
sale to the Appellant. The Plaintiffs claimed under 
a hManameh, or deed of gift, alleged bv them to have 

been executed by Noor Jehan in favour 'oi Mecr Imdad 
Ally and Loot/ Ally. 
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The answer of R( 7 m Rutton Rae in this suit, denied 
the validity of the execution of the hibha}2nmeh set up 
by the Piaintiff>, and stated that the whole property 
in suit was exclusively acquired by Noor Jehan^ 
and that the late jSlecr Sydoo had no right or title 
thereto, ha\ing had only the superintendence and 
management thereof given to him hv the former 

w 

as his nehnhce wife: that she in 1829, for the 
liquidation of the claims of creditors, had sold to 
him [Ravi Rutton Rae) the whole of the property, 
and having executed two Kuha/as, gave them to him, 
and took the entire amount of the purchase-money 
from him, putting him in possession of the property. 

J he Appellant intt rvened as a party to protect his 
rights as mortgagee, and in his petition stated that 
the money secured had not been paid to him ; and 
prayed that he might obtain bis rights in that suit. 

On the 8th of September, 1836, the original suit came 
on for hearing in the District Court of the Twenty-four 
RergifnnahSj when the Judge by his decree declared 
that the property in litigation had been acquired 
by Noor 'Jehan, and that Meet Sydoo had no right or 
title to it, and that the iiibhananfeh was fabricated ; 
i>ut that even if it were a genuine document, the same 
(according to the futwa of the Moulvie of the Court) 
being an undefined gift was invalid bv the Maho- 
medan law. The Court moreover considered that the 
two deeds called Kubnlas set up by Rom Rutton 
Rae, and his possession under them, was proved, 
and dismissed the suit, reserving the right of the 
Appellant to bring a separate suit in respect of 
his two deeds of conditional sate. The Plaintiffs 


appealed from that judgment to the 
Adaielut. I he Ajipellant again 


^ udder Deivnn ny 
intervened ; and. 
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on the 21st of September, 1*^40, judgment was pro¬ 
nounced in the append by Mr. l^ec Warner against 
the bibbanameh, on the ground that it was invalid by 
the Mahomedan law; and he declared and decreed 
that the 14 beegahs 7 coitahs of land held under 
pottah was the exclusive property of Noor Jehan^ 
and which she had a right to alienate; and that the 
rest of the land and premises in suit belonged to the 
late jMeer Sydoo. The Judge also declared that the 
fraud and collusion of Ram Rutton Rae was evident 
in respect of the two Kubaias, alleged by him to have 
been executed in his favour by Noor jehan, when he 
was her Mookhter, as she was of great age, and had 
lived only a few days after the dates of their alleged 
execution. As to the Knt-kubalas of the Appellant, 
the Judge declared them to be, apparently, just, but 
that no Order could be passed relative to them further 
than that whatever were the Appellant’s rights, they 
should not be prejudiced by that judgment ; and that 
whatever might be due to him, he had a right to 
recover whether by compromise or suit. 

The proceedings were then carried through various 
stages, and ultimately appealed to the Privy Coun¬ 
cil {a), and by a final decree it was declared that 
Ra?n Rutton Rae having been put by the Court in 
India in possession of the property in dispute, and 
the Respondents having been directed to bring a civil 
suit to assert their claim in such property, and having 
brought this suit accordingly, it was incumbent on the 
Respondents to prove some title to the land and pre¬ 
mises before Rajn Rutton Rae was called upon to make 
out his title ; and their Lordships further declared that 
it appeared that the deed of possession set up by the 

(</) See 4 Moore’s bid. App. Cases, 233. 
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ResponcleiUs in favour of the sons of A/eer Sydoo was 

a fabricated deed, and that the Respondents had no 

title, under such deed, to such property as belonged 

to Noor yehan ; and their Lordships further declared 

that as to the lands in the name of Meer Ghazee, the 

then Respondents had shown no title to such lands; 

and their Lordships further declared, that as to the 

5 becgahs and 8 biswas in the name of Meer Sydoo, 

the\ appeared to have been purchased on account of 

A\oor Jehan: their Lordships were, therefore, of 

opinion, that the decree complained of ougiu to be 

reversed, and the possession restored to Rum Rutton 

Rae, but that it ought to be declared that their decree 

was entirely without prejudice to any question as to 

the validity ol the deeds under which the Appellant 

claimed, as between him and any persons claiming 
under Noor Jehan. 

1 he original suit being then finally put an end to, 
the Appellant took steps to enforce his rights under 
the two deeds; and being desirous of foreclosing all 
mortgage rights in respect to the dwelling-house, land 
and premises, and of rendering the conditional sale 
to him absolute, under the provisions of Ben. Reg. 
XVIL of 1S06, sec. 8, on the 9th June, 1848, he 
instituted the necessary foreclosure proceedings, by 
presenting a petition to the Judge of the District of 
the Twenty-four Pergunnahs ] and, at the same time, 
filed in the Court of that Judge the two Kut-kubaias. 

The Judge on receiving the petition on the 24th 
of June, 1848, issued his Ferieannah, notifying, in 
terms of the Regulation, that if the property mort¬ 
gaged to the Appellant was not redeemed in the 
manner provided by the 7th section of that Regu¬ 
lation, within one year from the date of notification. 
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the mortgage would be finally foreclosed, and the 
conditional sale would become conclusive. The Per- 
wannah, accompanied by a copy of the petition, was 
served by the order of the Judge on each of the 
Respondents. 

Before the expiration of the period given for re¬ 
demption, namely, the iith of Juney 1849, Ram Rutfon 
Rue took upon himself to deposit in Court the prin¬ 
cipal and interest due to the Appellant, amounting to 
Rs. 11,426. 14. 2. The deposit was accompanied by 
a petition from Rayn Rutfon Rae, in the nature of a 
protest against the mortgage deeds of the Appellant 
being considered valid, and also against his own 
voluntary payment and deposit thereunder, and also 
against the validity of the foreclosure proceedings ; 
and the petition conc luded with a declaration that he 
would institute a regular suit for the recovery of the 
sum of money which he then tendered in payment to 
the Appellant. 

On the 7th of Ju/y, 1849, the Appellant presented 
a petition, submitting two grounds for his refusal to 
accept the money deposited: first, that Ram Rutton 
Rae had no interest whatever in the property under 
foreclosure, and, therefore, being a stranger, had no 
right to make the tender so as to entitle him to the 
equitable right of redemption which was only given to 
certain specified parties by the above Regulation ; and 
secondly, even if otherwise, that tlie deposit being 
accompanied by the protest and threat, was the same 
as if he had made no deposit at all, not being a 
legal tender under the terms and special conditions 
prescribed by the Regulation. 

The mortgage premises became finally foreclosed 
on the 25th of JiinCy 1849, and the conditional sale 
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to the Appellant made absolute; no other tender of 
any other party having been made. 

On the 17th of September, 1849, notwithstanding 
the time for making the tender had then expired, 

Ram Rutf0)1 Rae filed another petition, stating that he 

had made no objection to the money being paid over 

to the Appellant ; but the money thus deposited was 

returned to Ram Riittoii Rae under a proceeding of 
the Judge. 


In consequence of the foreclosure having been 
effected and the proceeding closed, the Appellant 
then brought a suit to recover possession under the 
foreclosure of the dwelling-house, garden, and of the 
14 heegahs 7 cotta/is of land included in the two Kut- 
kuhalas, together with mesne profits, from Ram Rattan 
Rae. The plaint was filed in the Zitlah Court of the 
Twenty-four Per^unnahs, and the Respondents, Rookea 
Begum, as heiress-at-law of Noor Jehan, Syat Aman 
Ally, heir-at-law of Furkh-oon Nissa, and Ra}n Rutto)t 
Rae, were made Defcn<lants. The plaint charged fraud 
against Ram Rutton Rae in setting up the two Kuhalas 
and possessing himself of the mortgage premises, and 
stated that the Magistrate under his summarv pro¬ 
ceedings had awarded possession to him of the same, 
and the other portions of iVoor ydian's landed pro¬ 
perty, under the false statement of a purchase from 
her and by means of the fictitious deeds of sale. 
Tile plaint also stated the proceeding and decrees in 
the original suit, and charged with reference thereto, 
that the Appellant’s two Kut-kubalas had been produced 
and proved; the plaint further stated tlu'subsequent 
proceedings which endi'd in tiie final foreclosure of 
the^ mortgage premises as aforesaid, and concluded 
with a prayt r tor possesMon tngrtlu r witli tlw mesne 
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profits from the date of suit to the date of recovery 
of the premises, besides interest and costs of suit. 

The answer of Ram Rutton Rae set up and pleaded 
his two alleged Kubalas as the foundation of his title 
to the land and premises in suit, stating that they 
were respectively executed by Noor Jehan on the 
23rd and 27th Poos, 1236. and that he had obtained 
possession of the land and premises in suit, as well 
as of her entire property ; that his purchase and pos¬ 
session having been proved, the Magistrate had con¬ 
firmed his possession thereof, which Order had been 
affirmed by the Commissioner, and that his right had 
been established by the decree of Her Majesty in Coun¬ 
cil in the original suit. The answer then pleaded the 
Regulation of limitation III. of 1793, sec. 14, as a bar 
to the suit ; that being in possession for about twenty 
years from the date of his purchase, namely, the 23rd 

and 27th Poos, 1236, no claim could accrue either to 
the Plaintiff, or his alleged mortgagors, after the 
lapse of so long a period of time, as the suit was 
barred by limitation of time under the provisions 
of section 14, of Ben. Reg. III., of 1793. The answer 
further charged that the period of limitation also 
applied to the foreclosure effected by the Plaintiff, 
and that the same could not be valid because it 


was not effected within twelve years from the time 
stipulated for the repayment of the mortgage money : 
and that also the two Kut-kubalas of the FMaintiff 


had become null and void by reason of the agreement 
of purchase and sale entered into by him with 
Rookca Prsrjun, and Purkh~oon N/ssa ; and further, 
that the UU'- Noor Jehan, after the •..xpiry of the 
term of the Knl-kubalas, went with the money in her 
hands, and repeatedly pra>ed tlie Plaintiff to receive 
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the sum due to him and return the documents ; and 
that on Plaintiff’s refusal, she, on the 17th Poos, of 
the year 1236, hied a petition, on which a notice 
was issued in the Plaintiff's name ; that seventeen 
or eighteen years having elapsed from that date, the 
limitation applied. And it was also pleaded in the 

answer, that the Defendant had deposited the amount 
of principal and interest in the Judge’s Court in the 
foreclosure suit, with a petition of objections against 
the validity of the foreclosure proceedings; but that 
the Plaintiff had refused to accept the money de¬ 
posited, and the Judge had returned the same to 
him ; and it wa.s lastly stated and charged by the 
answer, that Rookea Begum was not the daughter 
of Noor 'Jehau's brother, and, therefore, not the heir 
of Noor ychan. 

The other Defendants did not appear, or take any 
part in the suit. 

The replication stated that Ram Rutton Roe was 
fraudulently and unjustly in possession of the disputed 
property, and that the plea of limitation could not be 
entertained, for that there was no rule that the petition 
of foreclosure would not be valid if not hied within 
twelve years ; that in such a suit, where there has been 
foreclosure, the rule of limitation did not apply if the 
suit for possession thereunder has been brought within 
twelve years from the date of foreclosure; and that 
as to sec. 14, Ben. Reg. III. of 1793, if it applied at 
all, the Plaintiff was within the exception contained 
in it. The replication also re-asserted the fact stated 
in the plaint, that Rookea was the heiress-at- 

law of the late Noor 'jehan, and that there was a 
sufficient legal promise to pay the mortgage debt 
made by her within twelve years of the commence- 


ON APPEAL FROM THE EAST INDIES. 


335 


ment of the suit, which appeared in the Kuhala, 
executed by her and the late Furkh~oon A^issa in favour 
of the Plaintiff, so as to bring this case within the 
exception in the Regulation of limitation ; the Plain¬ 
tiff, denied that any tender of the mortgage debt had 
been made to him by Noor Jchan^ or that she had 
ever to his knowledge filed any such petition as al- 
ledged; and he also denied that the alleged notice 
had been served on him, pointing out that the pro¬ 
babilities were all against such a supposition; and 
lastly the Plaintiff stated that as the mortgage 
money had not been paid, according to rule within 
the period of foreclosure, the sale had become abso¬ 
lute, and that the heirs of the original mortgagors 
had not appeared, or made any objections in the 
foreclosure proceedings in this suit; and he insisted 

Ra 7 H Rutton Rae was to be considered a stranger to 
the proceedings. 

By a proceeding of the Principal Sudder Ameen of 
the Twenty-four Pergunnahs, the following issues were 
fixed . Pleas in bar of the hearing of the suit. First. 
If foreclosure has been affected after the lapse of 
twelve years from the period fixed for repayment 
of the amount entered in the Plaintiff’s alleged deed 
of conditional sale, will the law of limitation apply ? 
Secondly. If the Defendant lias been in possession 
of the disputed property in right of purchase more 
than twelve years, will the law of limitation apply 
to the Plaintiff's claim for possession of the property' 
or not ? Thirdly. If in lieu of the Plaintiff's Bye- 
btl~wuffa or Kubala, a second deed of sale of the pro¬ 
perty having been executed, the same (namely, Bye- 
bil-wuffa) has been set aside, can the Plaintiff again 
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oit the strength of the Bye-bil-wuffa bring the present 
action or not ? hourthly. The deceased. Noorjehariy 
ha\ ing put in a petition in Court depositing tiie amount 
due to the Plaintiff under his alleged Bye-bd-wtifftiy and 
notice thereof having been served on the Plaintiff, is 
the present suit of the Plaintiff, instituted twelve years 
thereafter, valid or not? Fifthly. Did the Defendant, 
Ram Riitton Rat\ file his petition relative to the deposit 
of the amount due under Plaintiff’s Byc-bil-witffa with 
or without protest? If the deposit was made without 
protest, is the f^laintiff s present action valid when he 
has refused to receive the money ?—Issues on the 
merits. First. Whether or not Plaintiff is entitled to 
possession of the disputed property in virtue of the 
foreclosure? and was Rookea Begum the heir of Noor 
Jehan, and was Furkk-oon Nissa the heir of A/eer 
Sydoo or not? Second. Is it true as pleaded by the 
Defendant, Ram Button Rae, that he purchased the dis¬ 
puted property from the deceased, Noor Jehan? if 
true, can that circumstance affect the Plaintiff's claim 
or not?” Subsequently, on the petition of the Appel¬ 
lant, an additional issue was added, namely, whether a 
deposit made by a person not the mortgagor, or his 
legal representative, or by an uninterested third party, ' 
such as the [Respondent, Ram Button Rae, could be 

held to be a deposit so as to affect the foreclosure of 
the mortgage ? 

Evidence was gone into, but the two Kubalas were 
not produced or proved by Ram Button Rae. He 
examined two witnesses, with a view of proving 
that Rookea Begum was not the heiress of Noor 
Jehan, and tliat she had died without leaving any 
'heir; and also to prove Noor Jehan , ox\\y 
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months before her death, had gone to the house of 

the Appellant and offered payment of the morto^a^e 
debt. 

The hearing of the suit took place on the 12th of 
i^Iay, 1852, and judgment was then pronounced by 
Sadder Aineen, This judgment was to the effect 
First, that the Regulations of limitation did not 
apply to the suit, as no rule could be produced which 
declared that the petition of foreclosure under Reg. 
X\ n. of 1806, should be filed within twelve years 
from the date fixed for repayment of the mortgage 
money , while section 8 of that Regulation rather dis¬ 
tinctly ruled that it might be filed at any period sub¬ 
sequent thereto if the mortgage money had not been 
paid. Secondly, that even if the rule of limitation 
was applicable, that there were with regard to the 
present suit several good and sufficient grounds for 
delay in filing the, petition of foreclosure, and that the 
case was brought within the exceptions to that law. 
Thirdly, that the foreclosure had not been affected 
because Ram Ration Rae had deposited in Court the 
whole amount due under the deeds of conditional 
sale within the proper period ; and that, although the 
deposit was made under protest, the same or any oth<-r 
objection against the mortgage made by him at tiie 
time would not invalidate such deposit, which he 
prayed might be paid to the l^laintiff. who had refused 
to accept it, and because he was served with notice of 
foreclosure, and even if he had not been served, that 
he was competent to deposit the money, and so pre¬ 
vent the foreclosure in accordance with a precedent of 
the Sadder Dewanny Adaudat, ioi X\\r oi Septem¬ 
ber, 1847. Fourthly, that the Fffaintifi's two Kat- 
kabalas became necessarily null and void by the 

44 
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execution of the Kuhala of 27 Maugh, 1247, agree¬ 
ably to a pret edent of the Suddcr Dewauny Adau'lnt, 
ol 28th February, 1834. And lastly, that the conside¬ 
ration and decision ol the remaining issues appeared 
to the Court to be unnecessary. It was, therefore, 
ordered that the suit be dismissed, and that the costs 
ol ham Rutton Rac, w ith interest from the date of 
judgment, be paid by the Plaintiff, 

I he Appellant apjtealed therefrom, so far as related 
to the points therein decided against him, to the 
Sadder De-eaany Adaudut. at Calcutta. 

Ram Rutton Rne did not present any cross appeal 

from the above judgment, in respect of the issues 
therein decided against him. 

I he hearing of the appeal took place before three of 
the Judges of the Sadder De-.vanuy Adaielut, on the 
9th of January, 1854. It was then proposed by the 
Court that they should hear and determine in the 
first instance the two lollowing issues, involving the 
consideration of the two several Regulations of limi¬ 
tation, 111, of 1793, sec. 14, and II. of 1805, sec. 3. 
hirst issue ''Whether the enforce ment of the fore¬ 
closure and claim of the Plaintiff (the Appellant) was 
not barred by the law of limitation, as more than twelve 
years had elapsed since the date on which the con¬ 
sideration mentioned in the deed of conditional sale 
was promised to be paid. ' Second issue-" Whether 

law of limitation did not apply to the Plaintiff's suit, 

■n case it was proyed that Ram Rutton Rae, Defendant, 

was in possession of the disputed property from up- 

wards of twelve xears/* 

# 

An objection to this course was taken by the 
Counsel of the Appellant, who submitted as the 
grounds ol that objection, that the Court below had 
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decided the points and issues raised under the law oi 
limitation against the Respondent, Ram Rutton R<u\ 
and that he had not either appealed against that 
decision according to the rule and practice of that 
Court, or even hied the ordinary answer to the 
Appellant’s reasons of appeal, and that the case came, 
therefore, before the Court purely on the points speci¬ 
fically raised by the Appellant. 

Two out of the three Judges, Messieurs Duuhar and 
Colvin (the third Judge, Mr. Dick\ being dissentient), 
overruled the objection, and directed the issues raised 
for the Respondent, Ram Rutton Rae, and in bar of 
the suit to be first argued. This was accordingly 
done, and with respect to the first of two last men¬ 
tioned issues, two of the Judges, Messieurs Dick and 
Dunbar (Mr. Colvin being dissentient) decided that 
the admission contained in the Kuhala executed bv 
Rookea Begum and the late Furkh-oon Nissa, in favour 
of the Appellant, w'as such an admission of the mort¬ 
gage debt as was contemplated in sec. 14, Reg. HI. of 
1793, being coupled with a promise of payment of 
the same on a contingency which could not be 
fulfilled, and that this gave him a right of suit against 
the alleged heirs of the original mortgagors, and 
against any parties in possession of the properlv 
mortgaged. On the second issue, the point of limi¬ 
tation based on Ram Rutton Rae's alleged undisturbed 
possession of upwards of twelve years under Reg. Il„ 
1805, it was held by two of the Judges, namely. Mes¬ 
sieurs Dunbar and Colvin, to constitute an effectual 
bar to the suit, and they recorded the following judg¬ 
ment :—“ On the second issue of the Respondent, it 
has been argued that the Respondent is the represen¬ 
tative of the mortgagors, and that, therefore, the suit 
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if good against them is equally so against him ; but he 
holds by another title than that which the Appellant 
sets up in this suit, and in fact throughout the whole 
course of previous litigation has set up a title opposed 
to that of the alleged heirs of the mortgagors. Of 
this the .Appellant was cognizant, and should, if he 
had any claim against the Respondent, have brought 
It within twelve years from the date of his possession. 

1 hercfore, although it has been above ruled b)' a 
majority of the Court that the Appellant is not barred 
from prelerring a claim on the ground of the original 
deed of mortgage, yet as the Respondent i^ an 
eiitirel) distinct party, and has held possession under 
his own adverse title for more than twelve years, such 
claim cannot lie either against him, or the land in his 
possession. We uphold the order of the Principal 
Stidder At)U’en, and dismiss the appeal with costs.'’ 

I'he third Judge, Mr. Dkk, dissented from this 
judgment, and recorded his opinion as follows On 
the second issue of the Respondent, Reg. II. of 1805, 

sec. 3, cl. I, is merely a law declaratory of exceptions 
to the law of limitation, sec. 14, Reg. III. of 1793, 
and has reference solely to who may be sued. The 
original law of limitation, sec. 14, Reg. m, of 1793, 

on the contrary, refers solely to who may sue, and 
provides that under certain circumstances a suit may¬ 
be instituted, and will lie without any exception as to 
the party to be sued or the property sued for. One 
of those circumstances is, that the complainant be 
able to prove that from good and sufficient cause he 
was precluded from sooner obtaining redress. In this 
case the Appellant has shown that the Respondent's 
ostensible possession dates from the Magistrate’s 
Order of 183', and that from 1832 to 1847 a suit 


was 
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pending in the Courts of justice between the heirs of 
his mortgagor and the Respondent, Kam Rutton Rac, 
the party in possession of the property pledged to him. 
In he instituted this suit against both those 

litigants: I hold, therefore, that he was justified in 
not suing while that suit was pending between the 
very parties whom he would have sued. He did 
enough by presenting a petition that his claim might 
not be prejudiced by any decree passed therein. A 
suit by him in the interim would have been superfluous 
and litigious, as against the heirs of his mortgagor, 
who admitted his right; and nugatory as against Ram 
Rutton Rae, the party in possession, for no decision 
could have been passed until the final decision in the 
pending suit between those parties. Thus I think 
Appellant has shown such good and sufficient cause 
for his delay, as was contemplated in sec. 14, Reg. 

III. of 1793* enough to satisfy the requirements 

of justice.’' 

The decree of the Suddcr Deivanny Adaiolut^ 
founded on the judgment of the majority of the Court, 
ordered that the appeal be dismissed with costs. 
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The present appeal was from this decree. 


Mr. R. Palmer, Q. C., and Mr. Leit/i, for the 
Appellant. 

First. This case is on all fours with Raja/i Enayct 
Hossein v. Sayud Ahmed Reza {a}, the facts of which 
are similar. We submit, upon that authority, that 
the suit was not barred under Ben. Reg. 11 . of 1805, 
sec. 3, by the alleged twelve years’ undisturbed pos- 
session of Ram Rutton Rae, as the possession relied 


(«) p, 238. 



CASKS IN THK 1M<1VV COUNCIL 



1859. 

PkAN'NA TH 

Rov Chow. 

DRY 

t\ 

Rookka 

BK<it’M 
and others . 


Upon by tbr S//(/dt'r Court was not undisturbed, but 
was all alontr contested and the title on which it was 
founded the subject of continued litigation, Ram 
Rittton Rac v. Furrookoon-ntssa {^). This litigation 
began in a suit in the Zillah Court, and concluded by 
a decree of Her Majesty in Council; it invohed the 
question of title to the whole of the land and pre¬ 
mises claimed by the Appellant under the deeds of con¬ 
ditional sale, and prevented him from proceeding under 
the deeds for foreclosure and possession, the litigants 
being, on the one hand, the heirs of the parties who 
made and executed these deeds, suing as Plaintiffs, and 
on the other part, the Respondent, Ram Rutton Rae, 
who was Defendant, being then in possession under 
a summary Order of the Magistrates, made under 
Ben. Keg. X\’. of 1824, consequence of the quarrels 
which had taken place on the death of the survivor of 
the parties who executed these deeds. Ra?n Rutton 
Rae, the Defendant in that suit, claimed title directly 
from the survivor under deeds of sale made subse¬ 
quently to the date of the deeds of conditional sale 
in question. While that suit was pending, the Ap¬ 
pellant intervened as a third party to protect his 
rights as mortgagee. His rights were, however, not 
adjudicated upon in that suit, but his right to sue was 
reserved to him by each of the decrees pronounced 
therein, including the judgment of the Privy Council. 

This latter decree decided against the deed of gift set 
up by the Plaintiffs in that suit, but did not determine 
the validity of the alleged deeds set up by the Respon¬ 
dent, Ram Rutton Rae. It was unnecessary to do so, 
as the Plaintiffs had failed in proving their title. It 


t«0 4 Moore's Ind. App. Cuses, ^ 33 . 
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was expressly declared by Lord Broughovi in giving 
judgment, that the decision was entirely without pre¬ 
judice to any question as to the validity of these deeds, 
and any persons claiming under Noor 'Jehauy deceased, 
who was one of the parties who had executed the two 
deeds in favour of the Appellant {/j). I here Is no 
rule of law which creates an absolute possessory title 
on a twelve years’ undisturbed possession, even if there 
had been such. Hut here the possession was not un¬ 
disturbed, but was the subject of continued litigation. 
The Appellant has brought himself within the excep¬ 
tion provided by sec. 14 of Ben. Reg. 111. of 1793* 
by proving the former suit and continued litigation 
from 1832 to 1847. 

Secondlv. The deposit made by Bnnt Button Rne, 
under the foreclosure proceedings, was no tender in 
law : as in the lirst place it w as not absolute but 
restricted, and rendered nugatory by the protest which 
accompanied it, namely, that that Respondent would 
immediately bring an action against the Appellant to 
recover the same if accepted an 4 taken out of Court 
by him. But, further, the terms of the equitable 
provision contained in Ben. Reg. X\ II. of 1806 ex¬ 
tending the period of redemption beyond the actual 
time agreed to bet\\een the parties for the conditional 
sale becoming absolute, expressly confined the benefit 
thereof to the mortgagor, or ow ner, and his represen¬ 
tatives. Ram Button Bae having failed to bring him¬ 
self within these terms ought, therefore, to have been 
considered and treated as a mere stranger, and, as 
such, not entitled to make a deposit to prevent fore¬ 
closure, Gopaul Lai v. Maharajah Pitunber Smgh {b). 
I'he mortgagor or his heirs only can sue the mortgagee 
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for an account and redemption, IV/iife v. Parnther (^7), 
Troughton v. Binkcs {h), Rochfort v. Battershy (c). 
The Zillah Court ought, therefore, to have decreed for 
the Appellant, and not in favour of Ram Riittoji 
Rac. That Court held that the Regulations of limi¬ 
tation did not bar the suit, as under Ben. Reg. X\TL 
of 1806. sec. 8, a petition for foreclosure might be 
filed after twelve years, if the mortgage money had 
not been paid or duly tendered. The deeds of con¬ 
ditional sale of the Appellant were nor affected by 
the subsequent deed of sale by the Respondents, 
Rookea Be^uni and Furkh-oon hlsstts nor could they 
operate to prevent him from pursuing his remedy to 
enforce his rights. 

'I'hirdly. The decree appealed from is wrong, as the 
Sudder Court ought not, by the practice of that 
Court, to have entertained the question of limitation, 
decided by the Zillah Court in the Appellant’s favour, 
when the decree upon that issue was not appealed 
from bv Ram Rntton Rae. 


Mr. Forsyth, Q. C., and Mr. JV. Field, for the 
Respondent, Ram Rntton Rae, 

Upon the first point we submit that the Appellant’s 
suit was barred by Ben. Regs. HI. of 1793 - ^ 4 ) 

and II. of 1805, sec. 3, which prevented him from 
proceeding to foreclose the parties entitled to redeem, 
the cause of action having arisen twelve years before 
any suit had been commenced. The expiration of the 
term of payment of the mortgage debt was cause of ac¬ 
tion under Ben. Reg. III. of 1793, sec. 14. Maepherson 
On mortgages, pp. 13, 31, 186. Elberling, sec. 446. The 

(ii) I Knapp's P. C Cases, 229. 

6 Vcs. 572. 

(c) 2 H. L, Cases, 388. 
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only ground relied upon by the Appellant to take the 
case out of the operation of that section is that there was 
a good and sufficient cause, hy reason of the pending 
suit respecting the title of the heirship to the mortgaged 
property, and that the Appellant was precluded by 
the fraudulent deeds set up by certain parties. That 
suit, however, did not afford the means of ascertaining 
who were Noor Jehan s heirs. Ram Rutton Rac has 
had undisturbed possession for upwards of twelve years 
under a bond fide title, subject, it is true, to an equity 
to pay off the mortgage, and unless traud be established 
such possession under Ben. Reg. II. of 1805, is a bar to 
the suit, Hurree Shah v. Tootnm-ool Rnheern (^r). Mac- 
pherson On civil procedure, p. 76 (Edit. 1850). I he 
question of fraud is not pleaded or put in issue.— 
[Lord Kingsdown : The second issue on the merits, 
raises the question of purchase. Does not that put the 
question of fraud in issue ?]—4 he deeds of purchase 
were produced in the original suit.— [S\t Lawrence Peel : 
You say you purcliased subject to the mortgage : is it 
not a question of fact whether you gave a full consi¬ 
deration ?]— Ram Rutton Rac was not in possession 
as trustee ; we discarded the trusteeship. There was 
an equity to pay off the mortgage, and he came in and 
offered to pay the money. Rajah hnayet Hossein v. 
Sayud Ahmed Reza {b) is no authority and does not 
apply in this appeal. There the suit was supplemen¬ 
tary to a former decree, which distinguishes it from 
the present case. 

(.f) Heard by the Sudder Dewanny Aduxeljit, 24th Dec. 1850. 
This precedent was filed in the Court bclo»\ . In that case, the 
Sudder Court held, that as more than twelve years had elapsed 
from the date of the expiration of the period of the mortgage, to 
the date of the issue of the notice of foreclosure, the Plaintilf was 
barred by the Regulations of limitation. 

{b) A/lie, p. 238. 
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The next point is the effect of the foreclosure on 
the suit, which the Appellant instituted for posses¬ 
sion ; for this is not a suit for foreclosure, but a suit 
for possession only, MacpJicrson On civil proce¬ 
dure, p. 38 : it must he assumed that a foreclosure had 
been obtained. Ben. Reg. I. of 179^, sec. i, was 
jjassed to prevent frauds on the part of mortgagees 
evading the recei[)t of tlie mortgage debt, to get pos¬ 
session of the mortgaged premises. Ben. Reg. 
X\ 11. of iSof), secs. 7 N: 8, point out tlie course of 
proceedings to be pursued by the mortgagee, under a 
Bye'hil-'ieujj'a like the present, when desirous of fore¬ 
closing the mortgage and making the conditional sale 
absolute. Section 8 enacts that the mortgagee is first 
demand pavment from the mortgagor, or his repre- 
senlali\e and to applv to the Judgt* of the Zillah 
wlure tin- prope^t^■ is situate, who is to cause the 
mortgagor or his repr<‘sentati\(‘ to be served with .a 
notice that if he does not redeem within a specified 
time the mortgage will be finally foreclosed, and the 
conditional sale become absolute. Under this head two 
principal objections arise as to the regularity of the 
proceedings, both ol which we submit are fatal, hirst, 
the heirs of Noor Jehaii have not been served. The 
Respondents, Rookca Be^uvi, S\ud Aman Ally, or Ram 
Rutton Rac, are not her heirs, neither has it been 
shown who are her heirs. The heirs not having been 
served with notice, the whole proceedings under the 
foreclosure are void bv this latter Regulation. Se- 
condly, the tender and payment into Court of the 
mortgage money in the circumstances was sufficient. 
The argument of the Appellant that the tender was not 
good, as it was clogged with restrictions, cannot prevail. 
Ma)nun^ v. Linm {<?) is an authority to show that 

(./) 2 C.in*. & Kir. 13. 
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where a tender of money was made under jirolest, yet 
it is a <^ood tender.—[Sir yohn Coleridge : That ease is 
inapplicable ; hero is a threat that il the Appellant 
takes the money he is to be svibject to a suit. It he had 
taken the money the Appellant would have admitted 
the sale to Ram Rutton Rac to be "ood.]—Another 
objection of the Appellant is, that Ram Rutton Rac, 
being a stranger, he could not make the tender and 
deposit in Court of the mortgage money. lie was 
no stranger ; he was a purchaser ol the whole iiUt'rest 
of the mortgagor, and clearly was entitled to deposit 
the money in Court. But on this ground the Appellant 
is estopped by the service of the notitication under tin' 
Ben. Reg. XVH. of 1806. secs. 7 & S, upon Ram 
Rutton Rac to pay the mortgage money. 

Easily, the Appellant having brought the wliole 
cause before the Sadder Court. Ram Rutton Rae, 
with the decision of the Zillati (. ourt in his lavour, 
was not bound to bring a (Toss ap])eal from the deci¬ 
sion of that Court upon tlie issue ol limitation. I lie 
practice of the Sadder Court upon appeal is to en¬ 
tertain the whole cause, and not to require a (ross 
appeal, 

Mr. R. Palmer, Q. C., in reply. 
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ludement was reserved, and now delivered bv J71I1 J»ily 

The Right Hon. Lord Kingsdown. 

This is an appeal from a decision of the Sadder 
Dewanny Adawlut, at Calcutta, in favour of the Re- 
spondent, a Defendant in a suit wherein Prannath 
Roy Chowdry was the F-*laintiff, and Rookea Begum, 
heiress of Noor yehan, Syed Aman Ally, and Ram 
Rutton Rac were the Defendants. 
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The suit, originally instituted in the Court of the 
Principal Sudder Ameen of the Twenty-four Per- 
gunnahs, and thence transferred to the Civil Court 
there, was brought to recover possession of a house 
and lands, under a foreclosure of a mortgage of 
the same to the Plaintiff executed bv Noor 
Jchan and her husband. Meer Svdoo. The pro¬ 
perty mortgaged belonged to the wife alone. The 
title of the mortgagor. Noor Jchan, to the pro¬ 
perty which was the subject of the suit, was un¬ 
disputed in this cause. The mortgage, which was 
of the class termed Bye-hil-icuffa, or Kut-kuhala, 
was effected by a deed of conditional sale for S. Rs. 
4,001. with a further charge, under a second deed of 
the same nature, for S. Rs. i.ooo. The first deed 
bore date i rth Cheyt, 1231, and the second was dated 
23rd Bysack, 1232. 

The Plaintiff contended that a foreclosure of the 
title to redeen had duly taken place, and on that 
foreclosure he sued for possession to perfect in 
himself the proprietary right to the lands free from 
redemption. Ram Rutfon Rae was the only one of 
the Defendants who disputed the claim. He con¬ 
tended, amongst other things, that the claim to posses¬ 
sion of the lands was barred by limitation of suit, and 
the right to foreclose defeated by a due deposit of the 
mortgage money under the Regulations hereinafter 
referred to. The Plaintiff had, as the Respondent 
contended, wrongly refused to accept the monev, and 
was, therefore, not entitled to foreclosure. He further 
contended that, by a deed of sale from the representa¬ 
tives of the mortgagor, the Plaintiff's two Kut^ 

kuhala, or deeds of mortgage, had been rendered 
void. 



ON appeal FROM THE EAST INDIES. 



The first, second, and third points to be deter¬ 
mined were stated by the Judge as follows : as on 
the remaining points, three in number, he passed no 
decision, it is unnecessary to state them. 

“ First point, whether or not limitation can apply, 
if the foreclosure has been effected after the lapse of 
twelve years from the period fixed for repayment of 
the amount of Plaintiff’s allesred deed of conditional 

O 

sale. 

“ Second, wliether the foreclosure in question has 
taken place in due course or not: whether in the 
foreclosure case, the amount due under the condi¬ 
tional deed of sale was paid by the Defendant, under 
protest or not ; and whether the Defendant had any 
right to deposit the said amount or not. 

“ Third, when another deed of sale, referring to ihi* 
two deeds of conditional sale, and in lieu of the 
amounts specified therein has been executed, which 
deed of sale has been set aside as invalid by the Court, 
then has Plaintiff or has he not again a right to sue 
under those two conditional deeds of sale ? ” 

The Judge of the Civil Court of the Twenty-four 
Pergunnahs decided the first issue in favour of the 
Plaintiff, the Appellant ; the second and third issues 
he decided in favour of the Respondent ; and the 
remaining issues he judged it unnecessary to decide, 
in consequence of his decision on the second and 
third issues in the Respondent’s favour. He dismissed 
the Plaintiff’s suit, with costs. 

On appeal by the Plaintiff from that decision to 
the Sudder Dewanny Adaw/ut^ that Court, not unani¬ 
mously, however, reversed the finding on the first 
issue, and in effect decided that the Plaintiff’s suit 
was barred by limitation. 
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The Defendant. Ram Rutton R<u\ had not appeal(*d 
from the decision of the lower Court on the issue as 
to the limitation of tiie suit ; and it was contended 
before lht‘ir Lordships that the appeal Court had 
not authoritv to reverse the decision of the Court 
below on that issue: but their Lordships think that 
the appeal of the Plaintiff brought the whole cause 
before the Sii hicr Djivnuny Adaiv/ut, and that Ram 
Rutton Rat\ who had the decision in his favour, was 
not bound to appeal from a finding unfavourable to 
him on a single issue. 

The instrument of conditional sale in this t'ase 
was described as one of mortgage on the face of the 
instrument itself, it was in the ordinar)- form of a 
Byc-hil~ii'iiffa or Kiit-kuhala. It contained a stipu¬ 
lation against a sale or mortgage to any body else by 
the mortgagor, and fixed, for payment of the money, 
a time certain, on the day after which, if the property 
were not redeemed, the sale of the lands was to be¬ 
come absolute. As this time had elapsed more than 
twelve vears before the institution of the foreclosure 
proceeding, it was contended, on behalf of the Re¬ 
spondent. that the claim was barred under the rules 
of limitation contained in Ben. Reg. Ill. of 1793, 
sec. 14, and Ben. Reg. II. of 1S05, sec. 3, and the 
Court of appeal, reversing on this point the ruling 
of the Court below, so decided. 

After the execution of the mortgage, the mort¬ 
gagor, JVoor Je/ian, under an instrument in writing, 
appointed the Defendant, Ram Rutton Rac, her 
attorney, to manage her affairs, and put him, as such, 
into possession of the property in question for herself. 
She thereby agreed to pay him a considerable sum 
for his remuneration for such service: he was to pay 



ON APPEAL FROM THE EAST INDIES. 


351 


certain debts which the instrument recites, Including 
the Appellant’s mortgage, which is expressly referred 
to and acknowledged therein, and an option was given 
to the Defendant to purchase the property, if he should 
be so minded. 

The Defendant alleges that he purchased the pro¬ 
perty accordingly. In the former litigation herein¬ 
after referred to he went into proof on this point, but 
he has not proved that purchase in this suit. 

The sixth issue related to that transaction. 

After the death of the mortgagor, dispult's arose as 
to the property, and the Defendant, Ram Riitton Rae^ 
was continued in possession under an order of the 
Magistrate, in a Foiijdary proceeding lor quieting th(* 
possession, who left the parties to proceed by regular 
suit for the decision of their rights. 

A long litigation ensued between certain parlies 
claiming the lands under an alleged gilt Irom the 
husband of tlu' mortgagor, Becbcc Jchan, aiul claiming 
also by heirship; and Ram Rutton Rac\ who claimed 
under the alleged sale to him bv Beebee Noor Jehan. 
In that suit the Appellant intervened, according to the 
practice of the Mofussil Courts, for the protection of 
his interests. He went into evidence to prove his 
mortgage title; and the decrees which were made, 
from time to time, in the Courts in India in the pro¬ 
gress of this litigation were expressed to be without 
prejudice to his claims as mortgagee. 

The effect of this intervention on the question as to 
the limitation of his title to foreclos<‘, and to acquire 
possession of the property pledged to him, will be sub¬ 
sequently considered. 

Finally, by a decision in the Privy Council, the suit 
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of those Plaintiffs against Ram Riitton Rae {a), was 
dismissed. 1 he decision in the Privy Council was 
made without prejudice to llie right of any person 
claiming under Noor Je/iaii, and on the meaning of 
that reser\ation, and as to its effect on the alleged 
title ot the Defendant Ram Rutton Rae, under the 
sale whicii he had set up, some discussion took place 
in the progress of the arguments in this case. Their 
Lordshi|>s deem it unnecessary to express any opinion 
on that point, which is not necessary to the decision 
of this appeal. 

I he questions to be considered are, whether the 
Appellant, the mortgagee, was barred by limitation of 
time from proceeding to foreclose the parties entitled 
to redeem him ; and if he were not so barred, whether 
he proceeded so as to foreclose such parties; and 
lastly, the effect of such foreclosure on the suit which 
he instituted for possession. By Regulation HI. of 
^ 793» suit is barred where “the cause of action 
shall have arisen twelve years before any suit shall 
have been commenced on account of it : unless the 
Complainant can show, by clear and positive proof, that 
he had demanded the money or matter in question, 

and that the Defendant had admitted the truth of the 

# 

demand, or promised to pay the money; or that he 
directly preferred his claim within that period for the 
matters in dispute, to a Court of competent jurisdic¬ 
tion to try the demand, and shall assign satisfactory 
reasons to the Court why he did not proceed in the 
suit, or shall prove that either from minority or other 
good and sufficient cause, he had been precluded from 
obtaining redress.” 

In considering the effect of a legislative bar on the 
p;) See 4 Moore’s Ind. App. Cases, 233. 
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suit of a Plaintiff, created as it is here by genera! words, 
it is often important to regard the nature and object 
of the suit : the nature of the title to which the bar 
.is set up; who the parties are who raise the objec¬ 
tion, and against whom it is raised. The bar from a 
twelve years' possession under that Regulation does 
not depend simply on tlie length of possession, it ma\ 
exist in favour of one occupant and not ol another , 
it may be powerful against one demand, or one sort 
of claim, and be, at the same time, inoperati\e as 
against others. The time may run from a date prioi 
or subsequent to the Plaintitf’s title to possession. A 
“ cause of action ” is not prolonged by mere transfer 
of the title. It cannot be laid down, therefore, as a 
rule universally true, that under the Regulation III. 
of 1793, section 14, a mortgagee’s proceeding for a 
foreclosure under a mortgage, of the class of Bye-bil- 
wuffa simply, cannot be preferred after twelve) ears 
from the expiration of the time which the instrument 
fixes as the period of redemption by payment, and on 
the expiration of which the conditional sale will bt'- 
come absolute, for this indiscriminating ground of 
decision would include alike adverse occupations, an<l 
those which had not the semblance even of such a 
character, and would establish a bar arising from 
simple occupation, and not from the laches of the de¬ 
mandant or of others before him. The contention, 
on the part of the Respondent, indeed, was not 
pushed to that extent, and it was conceded that a 
possession continuing under and in privity v\ith and 
with acknowledgment of the claimant’s title, would 
not operate as a bar ; as, for instance, in the case oi a 
trust, and the ordinary possession of a cestui ijue trust, 
or trustee under it. These instruments of condi- 

46 
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tioaal sale ha\e now an operation different from that 

whleh they originally had. They are mortgagors now, 

redeemable like ordinary mortgages, and subject to 

loreclosuro. There is some danger of falling into 

error in decisions as to the limitation of suits founded 

on tlu-m, il (heir old, rather than their present, 

character be regarded, ,\s long as the tran.saction 

was one of sale, conditional at lirst, and absolute at a 

I ertain period altera ,irds liy lapse of time, unless, on 

the prior performance of a certain condition, the title 

to the land was on that condition terminatinic in 

lavour ()l t!i(^ conditional purchaser, the same as that 

ol any ordinary owner, and a possession primd fade 

irre( oneileahli* with it. might well be deemed adverse 

from the date of the <'ompletion of the perfect title in 
th(‘ buyer. 


Hut if the transaction be viewed as it should now be 
regarded under the Regulations, as one of mortgage, 
redeemable at any lime by the mortgagor, or those 
i lalming under him in privity with his title as mort¬ 
gagor; then, as no difference between the law preva¬ 
lent in huiia and the law prevalent here as to the 
relation between mortgagor and mortgagee on this 
point lias been suggested to their Lordships, the pos¬ 
session of those wiio claim under the mortgagor, so 
long as they assert a title to redeem, and advance no 
other title inconsistent with it. must, pe/md facie at 
least, be treated as perfectly reconcileable with, and 
not adverse to. the title of the mortgagee, and the 
continuation of Ins ben on the thing pledged. It is 
by no means the essence of such a title there, any 
more than it is here, that it should be accompanied 
by an actual continuing possession of the lands. The 
pleilget- may. Irom various causes, ht* reluctant to 




assume possession of the pledge, oj- to shorten ihi- 
period of its redeemable c|uality. 

In addition to this, it is to b(' observed that. a> 
under the Regulations an adverse title must also be a 
bond Jide title, under the shorter period of limitation ; 
and as neither mortgagor nor mortgagee can. in ordi¬ 
nary cases, be unconscious of the conditional nature 
of their own titles, there is no ground for presuming 
srenerallv between tlie immediate parties an adverse 
title from mere length of possession. W’hcre a mort¬ 
gage is subject bv law to be foreclo>ed, the title to 
foreclose is in the nature ot a limit to the title to 
redeem. It by no means follows, as a consequence, 
that the mortgagee foreclosing will be able, in a suit 
lor possession, to make good against all occujjants a 
title to possession. Foreclosure is a step towards that 
object, under the law relating to llu'se securities, 
where the object is to obtain proprietary right : hut 
in the mortgagee’s suit for possession, conse(|uent on 
the foreclosure notice, the Flaintifl may, according 
to the character of the Defendant, be met and de¬ 
feated by proof of a prior, or of a superior, title : or 
by proof of want of title in himself, or that lu* has 
not perfected Ids title to possession. But such de¬ 
fences arc not open alike to all Defendants, and be¬ 
tween mortgagee and mortgagor some of them would 
be inadmissible. 


Their Lordships can lind in this case noe\ideiut , 
and nothing to support an inference, that, the once un¬ 
doubted right of the mortgagee to enforce possissicui 
was at an end, or barred, or incompleli*. His inter¬ 
vention in the litigation before alluded to, his prools 
aiul proceedings in that litigation, the decrees in 
relation to his title, the objection made to it by Ram 
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Riitton R(2 l\ on llic untenable ground that his mort¬ 
gage title was merged, as it were, in a conditional pur¬ 
chase which never took effect, afford, the strongest 
proof that no payment or other act had extiqguished 
liis lion on the lairds hypotliecated to him. The De- 
leiidant, Rtiin Riitton Rat\ il he became a purchaser, 
as he has alleged, took w ith notice of the mortgagee's 
title, whicl\ in terms forbade any subsecjuent sale. 

A mitigation ot this restrictive condition appears to 
have been established by a series of decisions in the 
Company’s Courts, which limit il to sales or mort¬ 
gages. not made subject to the prior mortgage ; 
so that, in the view most favourable to the De¬ 
fendant, the case stands thus : if his could be con¬ 
sidered a bond Ji(/c possession at all, it must be taken 
to have been a possession originally not adverse to, 
but consistent with, the mortgage title. If such were 
its character, there is nothing whatever to show that 
it became adverse at any time before twelve years pre¬ 
ceding the institution of the Appellant’s foreclosure 
suit. 1 he litigation before referred to was consistent 
w ith the recognition by both parties of the title of 
tlic mortgagee, who intervened in that suit. It is 
stated by one of the Judges that both parties ad- 
m 

not their Lordships have not in this suit the means 
before them of judging ; but they find, certainly, no 
proof of a repudiation by Ram Rutton Rae of the 
mortgage title at any period twelve years before the 
institution of the foreclosure proceeding and the noti¬ 
fication under it. Had such a repudiation appeared, 
such repudiation, whilst it would have established from 
its date the commencement of adverse possession, 
would, at the same time, under the circumstances of 


itted the mortgage title. Whether this was so or 
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this particular case, have established, in the opinion of 
their Lordships, from the same date, an absence of 
Jides in Ram Rutton Rae as to the mortgagee’s 
title; consequently their Lordships, in any way of 
viewing the question, are unable to concur in opinion 
with the majority of the Judges in the Sudder Court 
that the claim was barred by limitation as to time. 

The intervention of the Appellant in the suit, his 
proceedings in it, the recognition of his title in the 
decrees, all serve to show that the Appellant was not 
sleeping upon his claims, and that he was deterred 
from enforcing them in a distinct suit of his own only 
by the circumstances of that litigation. He was cer¬ 
tainly not precluded by any physical or legal impedi¬ 
ment from the institution of a suit ; but, as one of the 
litigant parties admitted his title ; as the right of the 
Respondent was still sub judice \ as the title to redeem 
could be but in one of these parties ; as he had been 
allowed to intervene and was a continuing party in 
that suit, their Lordships think that it would be an 
inconsistent course in the Courts to hold that he had 
been guilty of laches, and that the pendency of such 
a litigation, with the proceedings in it, furnished no 
" good and suthcienl cause tor his not proceeding 
with his own claim in a distinct suit, a step which 
would have increased the cost of litigation to the par¬ 
ties who were only contesting inter se for the title, 
which gave the right to redeem. 1 he case, in this 
point of view, falls in with the principle of that lately 
decided in the Privy Council, Rajah Rnayet Hossein v. 
Sayud Ahmed Reza (antet p. 238). 

The question remaining to be considered is, whether 
the loreclosure proceedings w'ere regular. 1 he mort¬ 
gagee, under this form of mortgage, unless he be put 
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into possession ol his pledge by the ac t of tlie mort¬ 
gagor, must, aevording to the law prevalent in the 
Courts of the Kast India Company, under the Regu¬ 
lations, seek the assistance of a Court to give him 
possession of his ph^dge. When his object is also to 
foreclose the mortgage, he must effect that object in 
the mode prescribed by Regulation III. of 1793. sec. 
14; Regulation 11 . of 1805. sec. 3; and Regulation 
W’ll. of 1806, secs. 7 & 8. 

If this mode be not follow'ecl. the lorec'Iosure will 
not be regular, and the mortgagee’s title to possession 
will not be complete. 

The objections w hich were raised at the Bar to this 
proceeding we re, that tin- heir of the mortgagor was 
not duly served, and that the mortgagee had refused 
a valid tender of the money due to liim under his 
mortgage. 

With respect to the first objection, it appears to 
their Lordships, upon the evidence, to be sufiPcientlv 
established for the purposes of this cause that Rookea 
Begum, upon whom the notice was served, was the 
heir of Noor 'jehan. 

The remaining objection relates to the pavment 
into Court, in the nature of a tender, which was 
made by the Defendant. Ram Riitton Rae. Ram 
Rutton Rae directed the money to be paid out to the 
Appellant ; but, at the same time in his petition to 
the Court, he disputed the validity of the Appellant’s 
title to foreclose, and expressed an intention, amount¬ 
ing to a notice, to sue the Appellant to recover back 
the very money which he was tendering. 

The meaning of the direction that the money may 
be paid into Court clearly is, that the mortgagor may 
liave adequate and lasting evidence of that which is 
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put in place of a tender, and the mortgagee the security 
and advantage of a deposit in acknowledgment of the 
title. 

The mortgagee would have little inducement to 
take the money, waiving his lien by its acceptance, if 
litigation on the very same subjecl were to recom¬ 
mence upon his acceptance of the monev ; and 
though mere words in the form of a prot<‘st, which 
may accompany a tender, will not defeat it, where 
they can reas^onably be regarded as idh' words, their 
Lordships think that the proceedings of Ram Ruiton 
Rae with respect to the mortgagee’s title to foreclose 
forbid such an interpretation of his language and his 
act. But independently of this objection to the pay¬ 
ment, another and a graver reason exists for holding 
it to be not such a payment as the Regulations con¬ 
template. 

The title of Ram Rutton Rae to redeem was muther 
proved nor admitted. .V grave suspicion lesttd on 
his alleged purchase, which the litigation, so far from 
dispelling, had increased. Had the mortgagee ac¬ 
cepted his money, he would have admitted a title to 
redeem in which he was not bound to acquiesce : and 
as that title has not been proved in this case, the 
refusal must be viewed now in the same light as if the 
money had been tendered by one who had no title to 
redeem the mortgage, and who did not offer it with 
due consent, in the name of the heir of the mort¬ 
gagor. 'I'heir Lordships think that the service of the 
notice on Ram Rutton Rae raised no case of estoppel. 
The mortgagee cannot tell the exact nature of an 
occupant’s title in all cases, nor how far he may be 
entitled, with the mortgagor’s consent, to tender in 
his nanu*. It is Ix'st to have a general rule, and ser- 


1859. 



PK.^NNATH 

Roy Cho\v- 

DRV 

Rookka 
Bkoum 
.And others. 


J 



360 


CASES IN THE PklVY COUNCIL 



Pkannath 
R nv Chow- 

DRY 

V. 

Rookka 

BErir .M 
and others. 


fi 


vice on the occupant is calculated to prevent errors. 
Consequently, their Lordships think that the objec¬ 
tions to the foreclosure fail. 

Had the course of proceeding in the Courts below 
admitted of a judgment for the mortgage-money, with 
interest and costs, on a suit for possession of the pro¬ 
perty pledged to secure it, their Lordships would 
have so limited their decision on this appeal. As the 
decision in this proceeding is not final, it will not 
affect any right to redeem to which the heirs of 
Jehan may be entitled, upon which their Lordships 

forbear from offering any opinion. 

Their Lordships will recommend to Her Majesty to 
reverse the decision which has been given, and to 
direct judgment to be given for the Plaintiff, with his 
costs below, and the costs of this appeal. 
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The East India Company 

AND 

Andrew Robertson, John Golding- 

HAM AND OTHERS 


Appellants, 


Respondents.^ 


On appeal from the Supt'eme Court at Madras. 


This was an appeal from a decree of the Su¬ 
preme Court of Judicature at Madras, which declared 

♦ Present: Members of the yudicial Ccmmiltcc .—The Right 
H on. I'he Lord Justice Knight Bruce, the Right Hon, 'I'hc I.ord 
Justice Turner, the Right Hon. Sir Edward Ryan, and the Right 
Hon. Sir Cresswell Cresswcll. 

/I—Right Hon. Sir Lawrence Peel. 

to the civil serv.ants of the East India Company in the ^^l■^dras 
Presidency, upon retiring from service. The annuities were to be pro¬ 
vided for by subscriptions of the civil servants to that fund, to 
the amount of one half, and by contributions by the East India Com¬ 
pany to the extent of the other half. These contributions were to be 
received by trvjstees and applied by them to make good the deficiency 
which was to be supplied by the Company. It appeared that in some 
instances the trustees of the fund, where an excess of subscriptions had 
been paid by a subscriber entitled to an annuity beyond the half value of the 
annuity, had returned the excess. R., a subscriber, from the institution of 
the fund in 1825. had contributed beyond the half value of his annuity. 
Held that, although the regulations of the Madras civil service annuity 
fund did not justify a refund to a subscriber of the amount of his sub¬ 
scriptions in excess of the prescribed amount, yet that the practice which 
had prevailed of the trustees refunding the contributions in excess, and 
the acqviicscence of the East India Company in such practice, precluded 
the Company from disputing the right of the subscriber to repayment of 
the surplus of his subscriptions in excess of the half value of the an¬ 
nuity payable out of the fund. 

Two sets of Defendants severed in defence (their interests involving 
an alternative as to which was responsible to the Plaintiff), and the 
Court below fixed one set of the Defendants with the liability. Upon 
an appeal in which the Plaintiff was made sole Respondent, the other 
Defendants were held entitled to appear, and to lodge a separate case. 

47 
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the Respondent, Robertson, entitled to the repayment 
by the Appellants of the accumulated amount of his 
subscriptions to the Madras civil service annuity 
fund, and of interest thereon in excess of half the 
value of the annuity payable to the Respondent 
Robertson, out of the fund. 

The suit was instituted by the Respondent, 
son, against the Aj)pellants and the other Respondents, 
John Goldingham, Guy Liishington Prendergast, Thomas 
Pycroft, Franklyn Lushi'ngton, George Ellis, Alexander 
'John Arbuthnot, and James Duncan Sim, the managers 
and trustees of the Madras civil service fund. The 
object of the bill was to compel a refund or repay¬ 
ment by the Appellants, and the trustees of the fund, 
of the accumulated amount of the Respondent, Robert¬ 
son s subscription to the Madras civil service annuity 
fund, and interest in excess of half the value of the 
annuity payable to him out of the fund. The 
question turned upon the constitution and construc¬ 
tion of certain deeds creating the civil service 

annuity fund, and the rules and regulations for the 
administration of that fund. The facts, with the 
history of the institution of the fund, are so fully 
set forth in the judgment, that any further statement 
here is unnecessary. 

By the decree of the Supreme Court at Madras, it 
was declared that the Plaintiff was entitled to a refund 
or repayment of the surplus or excess paid by the 
Plaintiff to the Madras civil service annuity fund, as 
a subscriber to the fund, with interest thereon from 
the 28th of April, 1855, to day of payment, at 
the rate of five per cent, per annum. And the Court 
further decreed that the Defendants, the East India 
Company, should pay to the Plaintiff the sum of 
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Rs. 39,014, being the amount of such surplus or 
excess, and also the sum of Rs. 5,055, being the 
amount of interest, making together the sum of 
Rs. 44,069. And the Court further declared that the 
Defendants, the East India Company, were liable to 
pay to the Plaintiflf an annuity of ^1,000 per annum 
up to the time of his death. 

The Appellants brought the present appeal from 
that decree. They made Robertson, the Plaintiff in 
the Court below, the sole Respondent to the appi'al. 
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In consequence of which, 


Mr. W. W. Makeson 


Moved, on behalf of the Defendants, the trustees 
and managers of the civil service annuity fund, for 
leave to appear separately, as they had an interest dis¬ 
tinct from the Ea.'^t India Compam , who sought to 
make the trustees of the lun<l responsible to the 
Respondent. 


2nd Dec., 
1858.* 



Mr. IV. II. Melvill, for the Appellants, opposed, 

On the ground that it would entail unnecessary 
expense upon the fund, if the trustees were made 
parties. 


The Lortlships were of opinion, that as the trus¬ 
tees had put in a separate answer in the Court below, 
and the Appellants sought to fix them with the lia- 


Present : Members of the yudiciol Connnitieey —The Right 
Hon. Dr. Lushington, the Right Mon. The Lord .Justice Knight 
Bruce, the Right Mon. The Lord Justice 'I iirncr, the Right Mon. 
Sir I*'d\\aid Ry.in, and the Right Mon. Sir John Taylor Coleridge. 
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bility, they were entitled to appear and lodge a sepa¬ 
rate case. 

The appeal was argued bv 

Sir A*. Bcfhell, Q. C., Mr. E. J. Lloyd. Q. C., and 
Mr. IfA Lf. Melville for the Appellants ; and 


Mr. R. Palmer, Q. C., and Mr. Freclhig, for the 
Respondent, Robertson. 

Mr. Rolt, Q. C., and Mr. W. W. A/abeson, ap¬ 
peared for the trustees of the fund, but were 
not called upon, as the Appellants undertook 
the responsibility of the trustees. 

The points submitted to their Lordships in argu¬ 
ment sufficiently appear in the judgment. The autho¬ 
rities cit<‘d were, upon the question whether Robertson 
was entitled to have the excess of his subscriptions 
refunded, Boldero v. The East India Company {a), 
Davis V. The trustees of the Madras civil service fund (b). 
And, as to the effect of the mistake in the construc¬ 
tion of the rules and regulations of the Madras civil 
service annuity fund, by the trustees in granting a 


(<z) 26 bear. 316. Aflirmed on appeal by the Lord Chancellor, 
Jan. I ith, i860. 

(i) This case is not reported. The facts were these :—In the 
year 1852, Davis, a member of the civil service, and a subscriber 
to the Madras fund of 1825, filed a bill in the Supreme Court of 
Madras against the then trustees of the fund, for the refund 
of the excess of his subscriptions over the half value of his an¬ 
nuity ; the suit was defended by the trustees on behalf of the East 
India Company. On the 7th of August, 1856, a decree was passed, 
whereby it was declared that Davis was entitled to a refund of such 
surplus ; and the trustees were directed to pay the same to him 
with costs. The trustees accordingly paid the surplus. 
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refund to annuitants, entitling a subscriber to relief 
in equity, The Directors of the Midland JVestern 
Railway of Ireland v. Johnson {<?), Kerr v. The Mid¬ 
dlesex Hospital (<6), Stokes v. Heron (r), Rawlings v. 
Jennings (d), Stretch v. W'atkins (c), and Clough v. 
Wynne (f), were referred to. 
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Their Lordships’ judgment was delivered by 
The Lord Justice Tl’RNKR. 


This is an appeal by the East India Company 20th June, 
from a decree of the Supreme Court of Judicature • ^ 

at Madras, by which that Court declared the Respon¬ 
dent, Robertson, to be entitled to a refund or repay¬ 
ment of the surplus, or excess, paid by him to the 
Madras civil service annuity fund, as a subscriber to 
the fund, with interest from the 28th of April, 1855 
(the date to which the Respondent’s account was made 
up by the trustees of the fund), to the day of payment, 
at the rate of per centum per annum ; and the 
Court decreed the East India Company to pay to the 
Respondent the sum of Rs. 44,069, the amount of 
such surplus, or excess, and interest ; and the Court 
also declared that the East India Company was liable to 
pay to the Respondent an annuity of 1,000, up to 
the time of his death, and decreed the Company to 
pay the same accordingly ; and, further decreed the 
Company to pay the Respondent's costs of the suit. 

There were some further directions in the decree as to 


(w) 6 H. L. Cases, 798. 
(<r) 12 C'lk. & Fin. 161, 
(^) I Madd. 253. 


(<^) 2 De G. Mac. & Gor. 576. 
(''0 13 Ves. 38. 

(/) 2 Madd. 188. 
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acts to be done by the tnistees of the fund, for the 
purpose of affectuating the payments decreed to be 
made by the Company, but it is unnecessary to refer 
particularly to those directions, the Company having 
very properly, upon the hearing of the appeal, taken 
upon themselves the case of the trustees. 

The Madras civil service annuity fund had its 
origin in the year 1800, -when it was determined that 
the objects of an institution, wliich had been founded 
in the year 1787, to provide for the widows and chil¬ 
dren of the civil servants of the Aladras Presidency, 
should be extended for the purpose of securing to a 
certain number of the civil servants of the Presidency 
annuities on which they might retire from the 


service. 


This extension was carried into effect by a deed 
poll, dated the ist of September, 1800. In the year 
1814, the funds of the institution, to which the East 
India Company were large contributors, had greatly 
accumulated, and it was determined to separate the 
charity and annuity branches of the fund, and to in¬ 
crease the number of the annuitants. 

A deed poll, dated the ist of Jalyy 1814, was 
accordingly executed by a large* number of the civil 
servants of the Presidency. The provisions of this 
deed were to this effect : the accumulated funds of 
the institution were assigned to trustees, as to five- 
eighths, in trust for the charity branch ; and as to the 
remaining three-eighths, in trust for the annuity 
branch. There were to be seven trustees of the funds, 
of whom the Chief Secretary and the Accountant- 
General of the Madras Government were to hold the 
office ex officio, and the others were to be annuallv 
elected. The Sub-treasurer of the Madras Govern- 
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ment was to be the treasurer of the institution, and ‘^59 
the moneys belonging to the fund were either to be The 
kept in the public treasury, or invested on public c^oipr.Nv^ 

Government securities ; and as to the annuity branch, '• 

in order to secure the payment of twenty-three others, 
annuities of ^^^400 each, a capital of two and a half 
lacs of star pagodas was to be raised by the three- 
eighths of the capital belonging to the fund and the 
accumulations upon it, and by the contributions of 
the East India Company, and the payments of the 
parties to the deed. Each party was to pay to the 
annuity branch two per cent, per annum on all his 
salaries, allowances, emoluments, and fees of office, 
until the two and a half lacs of star pagodas should 
have been accumulated ; but no party was to be re¬ 
quired to subscribe towards forming the accumulated 
capital more than 2,500 pagodas. Wdien the two and 
a half lacs of star pagodas should have been accumu¬ 
lated, the rate of subscription was to be reduced to 
such an amount as would provide the annual sum of 
8,000 pagodas, being the sum required, with the inte¬ 
rest, on the accumulated capital, to answer the twenty- 
three annuities of j£4oo. Each of the annuities was 
to be payable for the life of the person accepting it. 

I'he annuities were to be offered to the civil servants, 
parties to the deed, according to their seniority, but 
no party was to be allowed to accept an annuity from 
the fund until he should Iia\'e paid to the annuitv 
branch the sum of 2,000 pagodas. The number of 
the annuities was not to exceed twenty-three, unless 
the Court of Directors should previously sanction an 
increased number. Any party accepting an annuity 
was to re.sign the service before the 1st of January 
next following his acceptance. 
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Another deed poll, dated the 1st of May, l8i8, was 
afterwards executed by many of the civil servants of 
ihe Presidency. Ry this deed, after reciting the deed 
poll of 1814, it was agreed that sixty annuities of 
;^^6oo sterling should thereafter be granted and paid 
to the persons who were j^arties to the recited deed, 
and to that deed, under the same provisions, however, 
as were contained in the recited deed as to the 
annuities of £400 ; it was further agreed that none 
of the parties to the deed should be allowed to accept 
an annuity of £600, until he should have paid to the 
annuity branch of the fund the suhi of 5>949 pagodas, 
except that a remission or abatement was to be made 
in favour of certain parties. It was also agreed that 
the increased monthly contribution to the annuity 
bran^ of the fund should be paid by each of the 
parties to the deed so long as he continued to receive 
salarv, allowance, emoluments, or fees of office, not- 
withstanding he might have subscribed the whole of 
the 5,040 pagodas ; and the contribution thereafter to 
be made by the parties to the annuity branch was fixed 
at the rate of three and three-quarters per cent, per 
annum, on all salaries, allowances, emoluments, and 
fees of office. 

In the year 1824, the East India Company con¬ 
curred with their civil sei^ants in Bengal in the 
establishment of a fund for granting them annuities on 
their retiring from the service. The principles on 
w'hich that fund was to be established, and the rules 
by which the application of it was to be governed, 
were contained in a despatch from . the Court of 
Directors to the Government of India, dated the 8th 
of December, 1824, and’in a paper appended to that 
despatch, containing the regulations of the fund as 
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proposed by a committee of the Bengal civil servants, 
with the alterations in those regulations which the 
Court of Directors considered to be necessarv. 

The despatch is to this effect : it notices, in the 
early part of it, the annuity funds at Madras, and 
that at Madras the condition of the grant of the 
annuities was that the grantee should have paid, either 
in subscriptions to the fund, a certain aggregate sum. 
or that he should pay the difference between such 
sum and the amount of his subscriptions. It then 
points out, in paragraph 40. that an annuity fund to 
be suctessful must derive material assistance from 
the Company; and then in paragraphs 41, 42, 43, it 
proceeds thus:—“41. A contribution to an annuity 
fund from the Company is evidently a boon to the 
service, and operates precisely in the same way as if 
the Company itself were to grant annuities to civil 
servants upon retirement, so that the real pecuniary 
advantage to the service of a fund so constituted Is. 
that a civil servant, when he retires, has in addition 
to his own savings, whether thev have accumulated 
in the shape of subscriptions to the fund, or in any 
other mode, a life annuity proportionate to his share 
of the Compan} ’s contribution to the fund ; and if. 
in aid of their direct contribution, the Company pro¬ 
tect the fund from loss bv establishing lixed rates of 
interest and exchange, then the servants derive the 
further advantage ‘of individual protection from these 
contingent losses to the extent of their individual 
property in the fund. 

42. With a view to establish a fund oi^ such 
liberal principles as to insure its success as a measure 
highly beneficial to the whole service, we conceive 
that the Company’s contribution should be propor- 
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tioiiate to the contribution of the service, and the 
anuuint of lioth must necessarily be fixed in relation 
to the extent of the advantages which the fund may 
Ik- destined to afford. 

4 V These advantages should certainly be con- 
siderabh-, lu-cause. in order that tlie fund mav be 
i)eneticial to the service, it is important that all the 
annuities from it. as they accrue, should be accepted 
l)y old servants, so as that the fund may not be in¬ 
strumental to the retirement of vounsf and active ser- 
\ ants : and it cannot be expected that old servants in 
the ])ossession. as thev generallv are, of lucrative 
offii'es. would be tempted to r(‘tire if the annuity 
ili<I not afford a material addition to such income as 
tin* party may possess.” 

I'hen in paragraph 44. it states that the attention 
of the Court of Directors has been direc ted to four 
particulars : tirst, the amount of each annuity ; 
second, the number of the annuitants ; third, the 
proportion of the value of the annuity which should 
Ik- jiaid by the annuitant ; and fourthly, the securitv 
that the annuities will be rcgularlv paid. 

.-\s to th(‘ amount of the annuity, it states, in 
paragraph 46. that the Directors have come to the 
de termination that the annuities should not fall short 
ol Rs. 10,000 each, payable in at the rate of 

j.v. the rupee, being ;{'i.ooo sterling. 

'Then, as to the number of the annuities, it pro¬ 
ceeds in paragraph 47 thus :—“The next point which 
has called for consideration is the number of annuities 
wliic h should be granted in each vear ; upon which we 
have found it necessary, in the first place, to deter¬ 
mine what should be the qualification of an annuitant 
in respect of length of service : and we have resolved 
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that a civil servant should not be eligible lu aceepl 
an annuity, unless he have been aeUially in the (i\ il 
service the lull period of Iwentv-Hve years, or up¬ 
wards, and resident in India in the service not U ss 

than twenty-two years and then in paragraph 4^, 

“ We are also of opinion, that the fund should be so 
constituted as to afford a reasonable expectation that 
at the end of twenty-live years from the date ot ap¬ 
pointment to the service, a civil servant, ha\ ing com¬ 
pleted the term of actual residence already specified, 
would obtain the otfer of an annuity.” 

And then, in paragraph 51, it states that the Di¬ 
rectors have determined that nine should l^e the 

number of the annuities in each yt ar. It then enters 
upon the question as to the proportion of the \aluc 
of the annuities which should be paid by the annui¬ 
tants ; as to which it proceeds in paragraph 5J thus . 

'I'he third point requiring attention, is the proportion 
of the value of the annuity w hit h should he paid b\ 
the annuitants, or, in other words, what shall be tin 
sum paid by a servant, including his accumulated sub¬ 
scriptions, to entitle him to an annuity if otherwise 
eligible ; upon which point, we must observe, that we 
consider it of essential importance that, so far as mas 
be practicable, the advantages afforded by the fund 
should be available by those eligible to receive them 
upom terms of strict equality." "53. If the an¬ 
nuitants wx're all of the same age when they became 
such, this point could, in a great degree, be accom¬ 
plished by fixing an aggregate sum as tiu* purchase- 
money for the annuity ; but as the ages of the an¬ 
nuitants must naturallv varv, it follows that, to 
maintain strict equality, the amount of the purchasi- 
money should depend upon the valm- of the aimuity, 
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which, of course, is regulated by the age of the 
annuitants.’ “ 54. The Committee of the sers-ants 
upon your establishment propose that ‘ any subscriber 
who may accept the tender of an annuity shall be 
recpiirefl, the entitle him to such an annuity, to 
pay to the institution the difference between two- 
thirds of the actual yalue of the annuity on his life 
and the ai'cumulated yalue of his preyious contri¬ 
butions. in case the latter quantity shall be less than 
the former.’ ” “55. But as. for the reasons already 

assigned. w<' haye determined that the annuity be 
Ks. 10.000. we are of opinion that, in order to render 
that arrangement of important yalue to the service, 
the proportion of purcliase-money should be reduced, 
and we have accordingly resolved to fix it at one-half 
the value of the annuity, according to the following 
table, which is calculated upon the principle of our 
allowing an interest of 6 per cent, per annum upon 
all the balances of tbe fund, as hereafter explained, 
viz. :— 


If of the age 
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of 40 
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“ 56. Upon this principle, a servant getting an 
annuity at the expiration ot Iwenty-hve years’ servii e. 
and at the age of forty-live, will pay altogether, in¬ 
cluding interest upon his subscriptions. Rs. 50,550. 
for an annuity of Rs. 10.000, instead of Rs. 47,180, 
the sum proposed by the civil servants, for an 

annuity of Rs. 7,000." 

“ 57. But although in the mode here proposed all 
servants, upon becoming annuitants, will pav half the 
value of their respective annuities, and no more, and 
will so lar be placed upon an equal footing, yet it 
has not escaped our observation that there will be a 
material difference in the value of the risks incurred 
by the several subscribers of losing, by death or early 
retirement, the amount of their contributions." 

And, after pointing out in this 57th paragraph the 
differences of risk arising from the different amounts 
which would be payable by the different subscribers 
and the different periods for which they would pay, 
it brings this part of the subject to a conclusion in 
the same 57th paragraph, in these words:—“Thus it 
is clear that sub.scribers becoming annuitants during 
the first twenty-five years, will not have incurred a 
risk of equal amount, either relatively one with an¬ 
other or with those who become annuitants after 
the expiration of that period. Of this advantage, 
however, existing servants could not be deprived 
without sacrificing one important object of the fund, 
viz., the inducement which it will afford to old ser¬ 
vants to retire : and it may also be obser\'ed that the 
benefit which the younger ser\'ants will derive from 
such retirements, together with the advantage which 
they will severally possess of accumulating a fund for 
the purchase of the annuity by gradual deposits, im- 
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pro\ed at a fixed and favourable rate of interest, will, 
in a great degree, counter\ail the ditference of risk as 
compared with their seniors, who will not have en- 
joved to the same extent the benefit either of accele¬ 
rated promotion or accumulation by gradual deposits 
at interest.’’ 

Proceedimf then to the fourth head, that of secu- 

ritv, it jjoints out, in paragraph 58, that when an 

annuitv was granted, the value of it should be set 

apart ; and it then enters upon the means by which 
the advantages to be derived from the annuity fund 
are proposed to be secured, and states those means 
to be. first, bv subscriptions from ci\ il servants pro¬ 
portioned to their official income, the rate of which is 
fixed at four per cent, upon the salaries and allowed 
emoluments of subscribers; secondly, by contribu¬ 
tions from the Company, as to which there are the 
following provisions in paragraph 61:—'* With a view 
essentialfy to promote the welfare of this important 

class of the Company’s servants, to whom is intrusted 
th(! discharge of very arduous and responsible duties, 
and from a conviction that pecuniary advantages of 
equal extent could not so beneficially be communicated 
in any other mode, we have resolved that, provided an 
annuity fund be formed in Bengal, upon the prin¬ 
ciples explained in this despatch, and under such a 
modification as we shall prescribe, of the regulations 
framed bv a Committee of the civil servants, on the 
28th of "January, 1822, the Company shall contribute 
whatever sum may be required in addition to the con¬ 
tributions of subscribers, to enable the fund to grant 
such number of annuities as may be accepted under 
the prescribed regulations, not exceeding nine per 
annum.” Then paragraph 62 says,—'' With this 
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view, we desire that the fund be annually credited with 
a sum equal to the amount yielded within the year bv ^hr 
the subscription of four per cent, on the official incomes Company 

of the subscribers, and that you receive into deposit, Robfktson 
and allow interest at six per cent, per annum, to be t om- and others. 

puted annually upon the balance belonging^ to the fund ; 

we also desire, that if. at the expiration of five years 

Irom the date of tlie institution of the. fund, the 

balance shall be less than the amount apparent in the 

prospective calculation contained in a subsequent part 

of this despatch, the fund be credited bv vou with the 

♦ ^ ^ 

amount of the deficiency : that if. on the other hand, 
the balance shall exceed the balance so calculated, 
then an annual deduction equal to the income derived 
from the excess of balance shall be made either from 
the Company s contribution, or from the rate of 
interest allowed on the accumulations of the fund, at 
the option ot the Court of Directors ; that a similar 
adjustment be elTecLed at the expiration of each suc¬ 
ceeding five years : and that, when the fund shall 
have arrive<I at the twenty-fifth year of its operation, 
tile table of the valuation of annuities be corrected 
according to the experience of tlie intervening period, 
and the Company's . contribution be then linallv 
limited to the sum which, when added to the contri¬ 
butions of subscribers, and to the income derived 
from the accumulated balance, will make a total 
income equal to the grant of nine annuities annually, 
according to the valuation which shall then be fixed. 

“ 63. Upon the principle which we have thus 
explained, the number of nine annuities annually is 
virtually guaranteed by the Company, and the Com¬ 
pany’s contribution is limited to the amount necessary 
for the accomplishment of that important object. 
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64. We have further resolved that an interest of 
six per cent, per annum be allowed on the funds set 
apart for the payment ol annuities.” 

.Vnd, thirdly, by fines from subscribers on becom¬ 
ing annuitants, which are relerred to in paragraph 
f) 6 . in these terms :—“ Tliere is another large source 
id income : viz., the difference between the accu- 
m ulated value ol a subscriber's contributions, and 
one-halt of the value of his annuitv. This, in the 
earlier periods of the operation of the fund, will be 
considerable, but its amount will, of course, decrease 
annually until the end of twentv-five vears, when w'e 
calculate that the accumulated value of a subscriber's 
contributions for the whole of that period will average 
Ks. 3^<^f the subscriber will be 
about forty-five, and half the value of the annuity 
5 ®' 55 o : so that the fine to be paid up on becom¬ 
ing an annuitant, after having subscribed to the fund 
for twenty-five years, will be about Rs. n.674. fn 
this view, therefore, when the fund shall have been 
in operation twenty-five years, its income from fines 
will probably average Rs. 1.05.066 per annum.” 

The despatch then, after expressing the wish of 
the Directors to bring the fund into operation with 
the least practicable delay, sets out a prospective cal¬ 
culation of the receipts and disbursements of the 
fund, proceeding upon this footing : first, the ages of 
the subscribers at the times when they would become 
annuitants are estimated, the age in the eighth and 
subsequent years being taken to be fortv-five, and 
then the a\erage of the salaries of the Bt'fio’cii civilians 
at the several periods oi their service are taken, and 
from these data the income to be <leri\'ed from tines 
is tall ulated ; then the entire income in e^ch year 
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from contributions and fines is computed, and the 
expenses and the value of the nine annuities at the 
expiration of the year are deducted, and thus the 
state of the fund at the end of each of the fifst twenty- 
four years is ascertained; the result of the calcula¬ 
tion, as summed up in paragraphs 72 and 73, being 
that, at the end of the twenty-fourth year, there will 

be an income exceeding the value of nine annuities, 
upon lives of forty-five. 


Paragraphs 74 and 75 then point out possibi 
disturbances in those calculations, in these terms 


74 * ft is probable that in the course of the vears 
included in the foregoing statement some of the sub¬ 
scribers, by obtaining accelerated promotion through 
the retirements occasioned by the fund, will have con¬ 
tributed a larger amount in the shape of subscriptions 

than has been assumed, but this effect will in a great 
degree be counterbalanced by the cases in which the 
contributions of subscribers will be suspended for the 
period of their absence to Europe under the regula¬ 
tions announced in this despatch. 

“ 75. Any variation of importance that may occur 
in the actual result, as compared with our calculation, 
will be satisfactorily adjusted by the arrangement 
which we have prescribed in the 62nd paragraph.” 

And. lastly, the despatch states that the Directors 


have determined that every annuity, as it should 
become due, should be paid over by the managers of 
the fund to the Government of Bengal, and issued to 
the annuitant by the Company in England at an 
exchange of 2.r. the sicca rupee. 

The regulations of the fund, as altered by the Court 
of Directors, which were appended to the despatch, 
so far as material to the question before us, were as 
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follows:—I he subscribers were to contribute one 
twenty-fifth part of their salaries and other emolu¬ 
ments. The annuities were fixed at Rs. 10,000 each, 
payable in Etigland at 2s. the rupee, being 1,000 
sterling. They were to be tendered to the subscribers 
ha\ ing served in the civil service twenty-five years, 
and ac tually rc-sided twenty-two years of that period 
in Inilia, according to their seniority on the gradation 
list of the service as fixed by the Court of Directors : 
and the right of preference was not to be barred by 
refusal in a preceding year. 

*1 he number of annuities was not to be more than 
would complete nine per annum. The actual value 
of annuities tendered and accepted was to be passed 
to a separate account on the books of the institution, 
under the head of appropriated funds, and to the 
debit of this account were to be entered all payments 
in satisfaction of annuities. Any subscriber having 
resided in India in the civil service not less than 
twenty-two years, and been a member of the institu¬ 
tion the full period of twenty-five years, retiring 
Irom the service before the option of an annuity 
should devolve on him, was to be entitled to the 
same in his proper turn, without any payment to 
the fund, save what might be claimable under the 
following rule ; and any subscriber so retiring pre¬ 
vious to having paid the siibsciiption for the aforesaid 
period of twenty-two years, was to be similarly 
entitled, provided he continued to contribute for the 
deficient years, according to the average of the con¬ 
tributions of those of his own standing, or made such 
payment in hand as the manager should regard as 
et|uivalent. Any subscriber who might accept the 
lender ol an annuity was, in order to entitle him to 
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such annuity, to pay to the institution previous to the 
date at which the annuity was to commence, the diU 
ference between one half of the actual value of the 
annuity on his life, and the accumulated value of his 
previous contributions, in case the latter quantity 
should be less than the former. Any member so 
choosing might decline paying the difference deiined 
in the foregoing rule, and was, in such case, to be 
entitled to an annuity diminished in proportion to the 
sum by which the accumulated value ol his contri¬ 
butions was less than one-half of the actual value of 
an annuity on his life. 

Rules 14 and 16 were as follows:—“14. Any sub¬ 
scriber who may be dismissed from the Honourable 
Company’s service shall forfeit all right to benefit by 
the institution, and be entitled to no refund of pay¬ 
ment which he may have made." "16. I'he resig¬ 
nation of the Honourable Company’s service is an 
essential condition to entitle an individual to an 
annuity from the institution." 

The affairs of the institution were to be managed 
by a Committee of nine, of whom four were to be ex 
officio : the Chief Secretary to Government, the Ac¬ 
countant-General, the Sub-Treasurer, and the Civil 
Auditor ; the others were to be elected at a general 
meeting. Rule 21 was as follows:—“The Sub- 
Treasurer of Government shall, with the permission 
of his Excellency the most noble the Go\crnor- 
General in Council, be requested to act as treasurer 
to the fund, and all money, and securities for money, 
belonging to the fund in India, shall be kept in the 
public treasury, subject to the direction and control 
of the trustees and managers of the fund." 

The funds of the institution, as well as those set 
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apart for the payment of annuities as those arising 
from the accumulation of capital, u-ere to be de¬ 
posited in the public treasury. All cjuestions proposed 
at a general meeting, whether annual or special, were 

to be determined by a majority of three-fourths of the 

members who might cither be present at such general 
meetings or vote thereat by pro.xy, and upon all general 
questions involving any increase or diminution of the 
rate of contributions, or any es.sential addition to or 
alteration in the original rules and principles of the 
institution, all subscribers in who might not be 

able to attend the meeting in person were to be 
allowed to deliver their sentiments and votes by a 
written communication to be signed by them and ad¬ 
dressed to the chairman of the meeting ; provided 
always that no decision upon such question should be 
t alid or have any effect until sanctioned and approved 
b) the Court of Directors of the Company, to whom 
all parties considering themselves aggrieved by such 
decision should have a right of appeal, and the deci¬ 
sion of the Court of Directors was, in all cases, to be 

final. The actual value of an annuity on the life of any 

subscriber was to be determined by a table annexed. 

Paragraphs 34 and 35 were as follows “ 34. 

To determine the accumulated value of the contribu¬ 
tions of any subscriber, the accountant shall keep 
separate accounts of the receipts from each member, 
and these accounts shall be annually made up with 
the rate of interest at which it shall appear the funds 
of the institution may have approved. " ■•35 .\t the 
close of every third year the managers shall, accord- 
>ng to the annexed table, calculate the actual value of 
the pending annuities, and shall then compare the 
total of their values with the assets belonging to the 
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appropriated funds of the institution. Should those '^ 59 - 

assets exceed in value the said total, the diderence 

shall be carried to the credit of the unappropriated c'ompxnv' 

funds of the society, and be available for the purposes 
f , . . . , , X r Robertson’ 

ol the institution. On the other hand, should the and others, 

value of the said assets be less than the total afore¬ 
said, the deficiency shall be supplied by a transfer 
from the latter fund to the former.” 

The plan of the Bengal fund having been thus 
arranged, the East India Company were desirous of 
providing for their civil servants at the same 

advantages as had been conceded to those in Bengal ; 
and accordingly they caused a copy of their despatch, 
as to the Bengal annuity fund, and of the regulations 
under which they have given their sanction to that 
fund, to be laid before the managers of the civil fund 
at Madras, with an intimation that if the subscribers 
to that institution would effect such alterations and 
modifications of the annuity branch as would make it 
correspond with the regulations prescribed for the 
Bengal fund, and would fix their subscriptions to 
that branch at a rate equal to that which had'been 
fixed for the Bengal servants, they (the Company) 
would be prepared to make the necessary addition 
to their contribution to the fund. 

In consequence of this communication the trustees 
of the Madras civil service fund made a report to 
their subscribers, dated the 22nd of July, 1825, by 
which, after noticing that the Court of Directors re¬ 
quired a contribution of four per cent, upon the sala¬ 
ries and other emoluments of their civil servants, and 
also required the payment, as a fine, of half the esti¬ 
mated value of every annuity granted, after allowing 
the annuitant credit for his subscriptions and for 
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interest thereupon, and after referring to the other 
parts of the Company’s plan, and to the difficulties 
arising from tliat plan, differing in several material 
points from that by which the subscribers to their 
fund stood pledged to one another, they proceeded to 
point out the rules by the introduction of which they 
might be enabled to carry the Company's plan into 
effect, and which were as follows :— 

“Rule i. That the present capital of the annuity 
branch of the civil fund shall be set apart as appro¬ 
priated funds for the payment of outstanding an¬ 
nuities, and of the annuities of ;{i400 which have 
still to be granted as lapses occur. 

“ Rule 2. That those annuities shall be paid—First, 
from the Honourable Court’s annual donation of 
R^- to the annuity branch of the civil fund ; 

secondly, from the interest, at the rate of eight per cent, 
allowed by the Honourable Company on the capital to 

be set apart ; and, thirdly, as far as necessary, from the 
capital itself. 

“ Rule 3. That the subscriptions of tliose c ivil 
servants who may assent to the plan sanctioned by 
the Court ot Directors, shall commence at the rate of 
four per cent, on their salaries and other official emo¬ 
luments from the ist of Maj', 1825. 

Rule 4. That credit shall be gi\en as heretofore 
to each subscriber for the amount of his past contri¬ 
butions to the annuity branch of the civil fund, but 
without interest, none having heretofore been al¬ 
lowed. 

“Rule 5. That those subscribers to the civil fund 
of 1818 whom circumstances may not permit to take 
advantage of the Honourable Court’s plan shall con¬ 
tinue their subscriptions at the rate of three and 
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three-quarters per cent., and in their turn, as hereto¬ 
fore, shall succeed to annuities of ;£.6oo, on the 
terms prescribed by the annuity fund of 1818. 

“ Rule 6. That subscribers to the annuity fund of 
1818 who may assent to the Honourable Court’s 
plan, but may afterwards be precluded by circum¬ 
stances from qualifying themselves to succeed to 
annuities according to that plan, shall be permitted 
to revert to the present annuity fund, under the 5th 
rule. 

“ Rule 7. That each member of the civil service in 
India shall be required to declare his choice whether 
he will assent to the Honourable Court’s plan within 

from the present date, and each 
member of the civil service absent from India, within 

from the date of his return to India." 

The subscribers to the Madras fund, at a meeting 
held on the 24.th of August, 1825, approved of the 
adoption of the Company’s plan in the mode proposed 
by the trustees’ report; and the report having been 
forwarded to the Madras Government, the Governor 
in Council approved of the mode suggested by it, as 
effecting as near a conformity between the annuity 
branch of the Madras civil fund and the plan for 
granting annuities sanctioned by the Court of Directors, 
as the nature of the case would allow; and, subject 
to the confirmation of the Court of Directors, sanc¬ 
tioned, from the ist of May, 1825, the operation of 
the new annuity fund in the manner suggested by 
the report. Ultimately the Court of Directors, in a 
despatch to the Government of Madras, dated the 
loth of November, 1826, approved of the modilica- 
tions suggested by the trustees’ report, as the means 
of introducing the new plan, except that, in the first 
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instance, they declined to sanction the reversion to 
tl.e old fund by those who might join the new scheme, 
and be unable to complete the requisite period of ser¬ 
vice ; but we collect from the trustees’ report of the 

9ih of October. ,851, that they afterwards conceded 
this riijht. 

There are some passages in this despatch of the 
loth oi November. 1826, which seem to be worthy 
of attention. They are as follows:— 

‘;20. We acquiesce in the proposition that sub¬ 
scribers to the new fund shall have credit for the 
amount of their past contributions to the annuity 
branch of the old fund, but without interest, none 
ha^■Ing heretofore been allowed : interest at the rate 
SIX per tent, per annum, to be computed annually, 
will be allowed by us upon the subscription to the new 
fund agreeably to the regulations contained in our 

cespatch to the Government of Bengal, dated the 
oth of December, 1824. 

“2>, Referring to the principle explained in para¬ 
graphs qq to 51 of that despatch, we have deter¬ 
mined that the number of annuities to be granted 
annua ly to civil servants upon your establishment 
shall be four; which number, however, is to include 

n> o £ 00 and of /400 to persons not yet retired 
from the service, either by resignation or by an 

absence of more than five years from India, as well as 
those of £a,ooo under the new plan. 

”22. In order to accomplish these objects, a larger 
proportionate contribution than is allovcd to The 
Bengal fund will probably be required from the Com¬ 
pany, ecause the Bengal allowances being upon a 
larger sea e than those of Madras, the annual contri- 
ut.ons of the service in the shape of per-centage 

. 9 " / ‘ 
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upon salaries will be larger in Bengal than at Madras ; 
but, on the other hand, the eventual payments in the 
shape of lines or difference between the a<>^‘i^rerrate of 
annual contributions and half the value of the annuity 
to be received from annuitants who have not sub¬ 
scribed, or who have not long subscribed, to the old 
fund at may b^ larger than the sum to be 

received from annuitants in Bengal. 

“ 23. Another circumstance, therefore, which may 
occasion the necessity of a larger proportionate con¬ 
tribution from the Company to the new fund upon 
your establishment is, that as most of the subscribers 
have already contributed to the old fund, the amount 
of those contributions will go in reduction of the sum 
payable upon their becoming annuitants, 

“24. We have not the means of making a prospec¬ 
tive calculation of the progress of the new fund at 
your Presidency, because we are not in possession of 
the amounts already contributed to the old fund by 
subscribers to the new fund, which will materially 
affect the receipts of the latter during the first years 
of its operation. 

“ 25. Neither are We informed how frequently ex* 
isting annuities upon the old fund may be calculated 
to fall vacant. This consideration will affect the 
number of annuities expected to become chargeable 
upon the new fund. 

“26. We desire that you, who have the means of 
obtaining this and all other requisite information, will 
cause such a calculation to be made, embracing the 
period comprised in the prospective calculation in¬ 
cluded in our despatch to the Government of Bengal, 
dated the 8th of Decetnber, 1824, 

“ 27. This- computation will enable you to judge 

50 
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how far an annual contribution on our part, equal in 
amount to the contributions of our civil servants, is 
likely to render the fund adequate to the probable de¬ 
mands upon it. We estimate four per cent, upon 
their salaries to produce Rs. 1,18,000 per annum. If 
a contribution of this sum shall be shown to be inade¬ 
quate, we authorize you to increase it, provided it 
shall not exceed, for the present, the sum of Rs. 
1,50,000. 

“28. \ ou will be enabled to adjust the actual re¬ 
sults to the necessities of the fund ev'ery five years, 
as directed in the 62nd paragraph of our despatch to 
the Bengal Government ; so that the Company's con¬ 
tribution from year to year may not materially vary 
in amount, and may ultimately be fixed and deter¬ 
mined at the sum necessary to enable the fund to 
grant four annuities annually. 

29. We also authorize you to credit the new fund 
with interest upon the balances at the rate of six per 
cent, per annum. 

30. We shall not object to the new fund being 

brought into operation from the ist of May, 1825; 

that is to say, that the contribution of the service and 

of the Company shall commence from that date, and 

that the first set of annuities shall commence from 
the 1st of May, 1826." 

In the year 1838, the rules of thefund, as 
established in the year 1825, were published in Madras. 
They pro\ ided, in the first place, for the appropriation 
of the capital of the annuity branch of the civil fund to 
the payment of the outstanding annuities, and of the 
annuities remaining to be granted out of that fund. 

Rules 4 and 5 were as follows 

“ 4 * That those subscribers to the civil fund 
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of 1818 whom circumstances may not permit to 
take advantage of this plan shall continue their 
subscriptions at the rate of three and three-quarters 
per cent., and in their turn, as heretofore, shall 
succeed to annuities of pounds sterling, six hun¬ 
dred, on the terms prescribed by the annuity fund 

of 1818. 

“5. That subscribers to the annuity fund of 1818, 
who may assent to this plan, but may afterwards be 
precluded by sickness (certified to be of such a nature 
as to render it improbable that they can return to the 
service), from qualifying themselves to succeed to 
annuities according to it, shall be permitted to revert 
to the annuity fund of 1818, under the terms of the 
deed, but the refund of any sum in which the accu¬ 
mulated amount of their subscriptions to this plan 
may exceed the sum payable for the annuity fund of 
1818, shall not be allowed.” 

The subscribers were to contribute four per cent, of 
their salaries and public emoluments. The annuities 
were fixed at /i,000 sterling, and were to be tendered 
to subscribers who had seized in the civil service 
twenty-five years, and actually resided twenty-two 
years of that period in hiiiia, according to their 
seniority on the gradation list of the service as fixed 
by the Court of Directors, and the right of prefer¬ 
ence was not to be barred by refusal in a preceding 

year. 

Rules 13, 14. 15. 22, 23, 30, 34. and 35 

were as follows :— 

“ 13. The number of annuities offered shall not be 
more than may complete four (4) per annum from the 
ist of A/ar, 1826; these shall be tendered to all the 
qualified subscribers, according to the gradation list. 
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^ith the understanding that persons parties to this 
plan Will obtain annuities of pounds sterling, one 
thousand, on the condition herein specified ; and per¬ 
sons who may have adhered to the fund of 1818, will 
obtain annuities of pounds sterling, six hundred, on 
the terms of that deed. Civil servants succeeding to 
an annuity on this plan shall not become chargeable 
on the annuity branches of the civil funds of 1800, 


1814, or 1818. 

* 4 - The actual value of annuities of pounds 
sterling, one thousand, or pounds sterling, six hundred, 
as the case may be, tendered and accepted as above, 
shall be passed to a separate account on the books of 
the institution, under the head of appropriated funds, 
and to the debit of this account shall be entered all 
payments in satisfaction of annuities. 

“15. Should any subscriber having resided in India 
in the civil service not less than twenty-two years, and 
been a member of the institution the full period of 
twenty-five years, retire from the service before the 
option of an annuity may devolve on him, he shall be 
entitled to the same in his proper turn without any 

payment to the fund, save what may be claimable 
under the follow ing rule. 

“16. Any subscriber who may accept the tender 
of an annuity of pounds sterling, one thousand, shall 
be required, to entitle him to such annuity, to pay to 
the institution previous to the date at which the 
annuity is to commence, the difference between one- 
half of the actual value of the annuity on his life, and 
tl.e accumulated value of his previous contributions, 
in case the latter quantity shall be less than the 
former; but should the contributions be in excess 
such excess shall be refunded. These values shall be’ 
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determined as below provided. Such annuity, if re¬ 
quired, may be made payable either to the date of 
decease only, or quarterly and to the date of decease : 
the first benefit may be secured previous to the date at 
which the annuity is to commence by payment as 
tine of the value of half-a-year’s annuity of Company’s 
rupees five thousand, as computed in the subjoined 
table ; the latter by paying, in addition to that fine, 
the value of an addition of Company’s rupees two 
hundred and twenty-five, as computed in the same 
table. Subscribers retiring on annuity cannot be 
allowed to purchase only the benefit of a quarterly 
payment, but there will be no objection to the other 
benefit being taken singly. 

‘‘ 17. Any member so choosing may decline pay¬ 
ing the difference defined in the foregoing rule, and 
shall in such case be entitled to an annuity, diminished 
in proportion to the sum by which the accumulated 
value of his contributions is less that one-half of the 
actual value of an annuity on his life. 

“ 23 . The affairs of the institution shall be managed 
by a committee of seven, of whom t\\o shall be ex- 
officio ; the chief secretary to Government and the 
accountant-general. The other five shall be sub¬ 
scribers, and elected at a general meeting ; the mem¬ 
bers of the committee shall be also the trustees for the 
funds of the institution. 

“ 23. The sub-treasurer of the Government of 
Fort St. George shall, with the permission of the 
Right Honourable the Governor in Council, be re¬ 
quested to act as treasurer to the institution, and the 
funds, as well as those set apart for the payment of 
annuities as those arising from the accumulation of 
capital, shall be deposited in the public Treasury, 
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subject to the direction and control of the trustees 
and managers of the fund. 

“ 30. All questions proposed at a general meeting, 
whether quarterly or special, sliall be determined by a 
majority of three-fourths of the members who may 
either be present at such general meetings or vote 
thereat by pro.xy, but the concurrent voices of nine 
members, at least, shall be requisite to determine upon 
any question whatever ; and upon all general ques¬ 
tions involving any increase or diminution of the rate 
of contributions now fixed or any essential addition 
to, or alteration in, the original rules and principles 
of the institution which are now established, all sub¬ 
scribers in India who may not be abb- to attend the 
meeting in person, shall be allowed to deliver their 
sentiments and votes by a written communication, to 
be signed by them, and addressed to the managers of 
the fund, accompanied, if they are at Madras^ on the 
day of such meeting, by the certificate of a medical 
gentleman, stating the inability of the party to attend 
the meeting in person ; providing always, that no 
decision upon such question shall be valid, or have 
any effect, until sanctioned and approved by the Court 
of Directors of the East India Company, to whom all 
parties considering themselves aggrieved by such 
decisions shall have a right of appeal, and the decision 
of the Court of Directors shall, in all cases, be 
final. 

“34. To determine the accumulated value of the 
contributions of any subscriber, the accountant shall 
keep separate accounts of the receipts trom each 
member, and these accounts shall be annually made 
up with the rate of interest allowed by the Company. 

“ 35 - At the close of every third the mana- 
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gers shall, according to the annexed tables, calculate 
the actual values of the pending annuities, and shall The 
then compare the total of their values with the assets *c^umi>anv* 

belonging to the appropriated funds of the institution. ^ 

<;>, 1 j 1 . Robertson 

onoula those assets exceed in value the said total, the and others, 
difference shall be carried to the credit of the unap¬ 
propriated funds of the society, and be available for 
the purposes of the institution : on the other hand, 
should the value of the said assets be less than the 
total aforesaid, the deticiency shall be supplied by a 
transfer from the latter fund to the former.” 

At the loot ol these rules there was a table, show¬ 
ing the \alue of an annuity of Rs. io,ooo, on lives 
from 30 to 76, and there was a column in this table 
in which the half value of tlxe annuity w'as set out. 

In the same year 1838, the trustees of Madras 
fund forwarded to tlie Government of Madras calcu¬ 
lations which had been made by them in conformity 
with the requisition contained in the 26th paragraph 
of the despatch of the loth of November, 1826 ; and 
in a letter from the trustees w'hich accompanied these 
calculations there were Uie following passages ;— 

“2. These calculations are two-fold: the first ex¬ 
hibiting the prospective assets of the fund established 
by the Honourable Court, and the income with which 
it would commence its twenty-fifth year; the second 
the actual results for the period of ten years, from 
1825-26 to 1834-35 inclusive, during which the fund 
has been operation. 

” 3. As stated in our predecessors’ letter to your 
address under date 4th of July, 1827, we have 
experienced some difficulty in framing the required 
calculations, as we are not aware of the exact data on 
which they should be made. W e have, however, 
carefully followed the instructions furnished to the 
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^en^al Government ; and though Are still entertain* 
doubts regarding the correctness of the data we have 
adopted, we think it better to submit the calculations, 
in order that they may be strictly scrutinised by the 
home authoritit^. and that the error, if any, may be 
the sooner pointed out and corrected. 

“ 7 - ^'1 the actual operation of the scheme, we 

have made tlie adjustment required by the 3sth rule, 
regarding the actual values of pending annuities at 
the close of every third year. The difference which 
should be credited to the fund, as directed in para¬ 
graph 62 of the despatch, we have not yet applied 
for, because we are desirous that the calculations 
should be previously verified and approved by the 

Honourable Court ; but, if verified, we shall make due 
application for It. 

^he Honourable Court will ha\'e now an op¬ 
portunity of viewing the results of two successive 
quinquennial periods ; and, in order to render the in- 
formation complete, tve have caused a separate state¬ 
ment to be prepared, showing the amount of fine paid 
by each annuitant in the years under consideration, 
and the age of such annuitants respectively. " 

These calculations were also accompanied by the 
accounts on which they proceeded, and in these 
accounts there were the following items: In the 
statement of the names of gentlemen who have taken 
annuities from 1825 to .836, together with their ages 
and the fines paid by them, this item: “Mr. C. 
Harris, £t,ooo (the amount of the annuity), sixty-five 
(the age), and .£3,492, 6^. \id. refunded;” and in 

Note.—T he balance at the end of thirteenth 
year in the prospective calculation then begins to 
dimmish, instead of increasing as previously ” 
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another account this item : “ Amount repaid Mr. C. 

Harris, being the overpayment of the fine due by 
him.” 

There was also in these accounts an item of 
£,21'^. 6x. 3^/. refunded to Mr. William Oliver, or\ 

which some reliance was placed on the part of the 
Appellants, as having been calculated to induce them 
to believe that these refunds were not in respect of 
excess of subscriptions, it being admitted that the 
refund to Mr. William Oliver was not on that 
account ; but it is to be observed that a sum of 
Rs. 4,205, is mentioned in the accounts as having 
been paid for fine in respect of Mr. William Oliver s 
annuity, and that there is no mention in the accounts 
of any sum paid for fine in respect of Harris's 
annuitv. 

It appears also that in the year 1838, the Court 
of Directors detected what thev considered to be an 
error in some of the accounts of the trustees of the 
fund, arising from their having considered the Madras 
rupee as equivalent to the sicca rupee, and gave 
directions by a despatch, dated the 5th of September, 
1838, that immediate measures should be taken to 
correct the error. 

In the year 1840, the trustees of the fund claimed 
to be entitled against the Government to credit for an 
unappropriated balance of Rs. 4,34,494, and the letter 
by which the requisition was made not being signed 
by the Accountant-General, one of the ex officio 
trustees, he was called upon by the Government to 
state whether he considered the civil service to be 
entitled to this credit. Mis letter in answer, dated 
the 27th of May, 1840, contains the following 
passage :—” 2nd. In the fifth paragraph of their 
despatch to the Government of India in the financial 

51 
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department, No. 7, of 1835, dated 27th of May^ 

Honourable Court of Directors declare that 
tile) will be willing^to acquiesce in a regulation to the 
follow ing eflect. ii adopted b)' the subscribers, viz., 
‘ llial at the close of every year the number of un- 
<u ( cpted annuities be pul)liely declared, and that tw'o- 
tlnrds of tliem be appropriated to subscribers duly 
qualilied in tlie order ol seniority as respects the 
applic.ints w ithin the period of three months from the 
time of the surplus being declared, and as respects 
other applicants in the order in which they may apply 
for annuities, upon payment of one-fourth instead of 
one-hall of the value of the annuity, and that in the 
event of the accumulated subscriptions, with interest, 
exceeding the said one-fourth, llie balance, with inte¬ 
rest, be returned to the subscriber ; that the remaining 
one-third of annuities, together w ith such of the two- 
thirds as shall not be claimed within the period of 
three years from the time of declaring the surplus, 
shall lapse to the fund.’ ” 

1 he Ciovernment of JA/rZ/v/r also in th(* year 1840, 

called upon the trustees for a report on all the 

blanches ol their fund, and the trustees accordingly 

turnished these accounts. In the accounts thus 

furnished the repayment to Mr. Harris again appears, 

and there appears also this entry: “Amount repaid 

Mr. N. Wehby being the over-payment of fine due 

by him, Rs. 9,221. ^s. wd. r and in the letter of 

the trustees accompanying these accounts, dated 

Ihc 15th of April, 1841, there are the following 
passages ;— 

'‘2nd. The enclosed accounts, marked A and B 
respectively, contain detailed statements of the an¬ 
nuity fund of 1825. since its commencement up to 
the 30th of April, 1840, or for fifteen complete vears 
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since its establishment, divided into its two l)raiu lies 
of ‘ unappropriated ’ and ‘ appropriated ' respecliveiv, 
and the statement No. i, is an abstract of liie 
account A. 

“ 3rd. From that statement it will be percei\x d, 
that since the year 1825-26, when the Compan)'s 
annuity plan commenced, up to last year, 1839-40, 
during the fifteen years it has been here in operation, 
there has been contributed to it— 


“ By the subscriptions of the 

Rs. 

a. 


service . . 

JO,85.752 

0 


“ By the company 

-’0,85,752 

0 

7 

“ * By the annuitant’s balance of 




lines and penalties, &c., not in¬ 




cluded in the first item 

i 4 , 36 , 9 W) 

> 

0 

a 

“ By interest 

1,92,448 

() 
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" Making a total fund of rupees .. 58,00,918 9 r i 

“ From which 
there has 
been expend¬ 
ed, for 
charges and 

re-funds ... 1,04,354 15 3 


“* The slatejiicnls 2 and 3 
payiiicnts arc also included 
extent of— 

Rs. A. P. 


show that part of their 
in the first item to lh<; 


63,328 

6,66,796 


9 o for the reduced annuiianls, i^, 
6 I i full ditto, 46. 


7,30,124 15 II 
“ But th(“se two sums 
of the fourth item here.’' 


includi' also interest, or part 
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Brought forward 1,04,354 15 3 58,00,918 9 ii 

“ Appropriated 
to annuities 
already granted, 
forming what 
is called the 
* iVppropriat- 

ed fund’ 52,89,619 S 5 

... - . , 53 - 93.974 7 

J.eaving a balance unappro---- 

priated, as stated at the close 

of account A, of rupees . 4,06,944 2 3 

“ This constitutes what is called the ‘ Unappro¬ 
priated fund.' 

‘^49th. In conclusion, we have to state tliat when 
tlie subscriptions to the annuity fund of 1818 and 
1825, conjointly exceed the line payable by any indi¬ 
vidual claiming an annuity from the latter, the excess 
has been repaid to him in the rare instances noted 
in the margin.* We notice tin's merely that the 
Honourable Court of Directors may render uniform 
the practice in this respect at all the Presidencies.” 

In the year 1844, a further correspondence took 
place between the trustees of the fund and the A/a^/ras 
Government. The trustees applied to the Govern¬ 
ment for assistance, pointing out that the Company’s 
contributions to the fund fell short of the Rs. 1,50,000 
authorized by the Company’s despatch of the loth of 
Novefuber, 1826. The Government required explana¬ 
tions as to the state of the fund, and the trustees 
again furnished datailed statements of the accounts 
in which the re-funds already mentioned, and a 
furtlier like re-fund lo Mr. LuMngtou, in the year 

In 1834-33 to ^Ir. C. Harris 3,492 O ii 

In 1837-38 to Mr, iV. 0.221 o 
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1843, appeared. 'Fhese accounts were forwarded to 
the Court of Directors, and on the 30th of July, i^45) 
they sent a despatch to the Madras Government, 
which contained these passages :— 

“ I. We approve your having sanctioned the usual 
number of four annuities for the Madras civil service 
for the present year. 

“ 2. rhe documents w hich you have forwarded to 
us, how'ever, clearly show that the Madras civil 
service annuity fund is incapable of providing for the 
continual grant of this number of annuities annually, 
without further support. Indeed, the capital on the 
\si oi May, 1845, will amount only to Rs. 2,61,143. 
loa. 6p., which sum, after adding to it the lines pay¬ 
able on the four annuities which you ha\x sanctioned, 
will probably be insufficient to provide for their value 
to be transferred, in accordance w'ith the regulations, 
to the appropriated capital of the fund. 

“3. We were not wholly unprepared for tliis 
result. The privileges conceded to the Madras 
service upon the establishment of the annuity fund of 
1825, that previous subscriptions to the old fund 
should be reckoned in diminution of the lines for an¬ 
nuities from the new' fund, and the grant of ^6oo 
annuities upon the terms of the old fund, have 
necessarily had a considerable elfect in keeping down 
the means of the new tund. This possible result we 
had in view when, in our despatch, dated the loth of 
November, 1826 (Public Department), w'e stated, that 
if the contribution from the Company of an amount 
equivalent to that from the service should be show n 
to be inadequate for the object mentioned, it might be 
increased ‘ provided that it shall not exceed, for the 
present, the sum of Ks. 1,50,000.’ ” 
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In the conclusion of this despatch, the Court of 
Directors authorized the Mac/ras Government to 
credit the unappropriated branch of the fund with the 
difference between the full amount of the Rs. 1,50,000, 
per annum, with interest at six per cent., and the 

amount which had been actually paid by them ; and 
this credit was given accordingly. 

In the year 1S47, the fund having become de- 
licient for payment of the annuities, the Court of 
Directors, by a despatch, dated the 23rd of June, 
1847, authorized the Madras Government to pay the 
dehciency to meet the current payments. The 6th 
jiaragraph of this despatch was as follows :—" 6. We 
consider it unnecessary to enter into a calculation 
with a view of estimating the probable amount of a 
hxed annual cxintribution that may be required from 
the Company to enable the fund to grant four an¬ 
nuities annually. It will be sufficient, if the necessary 
means be provided, as the exigency arises. We, 
therefore, authorize you to pay to'the fund any actual 
deficiency to meet the current payments that may 
have existed in 184O-47. after the acceptance of the 
prescribed number of annuities, and to adopt the 
same course, when necessary, in future years.” 

In another despatch of the same date, after a state¬ 
ment of the amount of the charge against them to 
meet the ^annuities, there is this passage in para- 

a serious demand against the 
Company; but, we nevertheless feel that, under the 
arrangements which have had our sanction for the 
benefit of the civil service, we cannot refuse to meet it ” 

n ‘he 6th of February, ,850, the Court of Di¬ 
rectors addressed the following despatch to the Go¬ 
vernor-General of India 
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I- W'e consider it desirable to direct your atten¬ 
tion to an important point of diftcrence in the practice 
of granting annuities from the civil service annuity 
funds at Maatas and Bovihay^ as compared with the 
practice in Bengal, in view to your devising measures 
to remedy the inconvenient results which we shall 
now point out. 

“2. ! he point to which we allude, is the system 

of refunding at Madras and Bombay, to parties on 

becoming annuitants, the sums wliich they may have 

subscribed to the funds in excess of lialf of the value 

of their annuities, whilst in Bengal no such refund 
is allowed. 


“ 3 - In the year 1841. the question of a refum 
came under our consideration from Bengal, to wind 
we replied in paragraph 2 of our despatch, dated tin 
1st of September in that year, No. 29, as follows 
-With respect to refund of subscriptions we ar( 
disposed to meet the views of the majority of tin 
subscribers to the extent of confining refund to tlu 
excess which may have been paid beyond the half, 
value of the annuity, such an arrangement being ir 
accordance with the regulations of the fund.' 

4. Ihe Bengal civil service refused to adopt tin 
principle of relunding, by passing a rule to the con¬ 
trary, \\hereuj>on a few members of the service, whe 
had contributed to the fund an amount beyond the 
half-value of an annuity, appealed to us to obtain a 
return of the excess. In reply, we stated in our de¬ 
spatch to the Government of Bengal, dated the 20th 
of September, 1843, No. 29; ‘that we cannot inter¬ 
fere in any way to relieve them from the operation 
of the rules of the civil service annuity fund, and 
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that every annuity taken must be subject to those 
rules as they mav exist at the time.’ 

^ 0 

“ 5. The question of refundingf to the ser\ants on 

* 0 C' 

the Bengal establishment having thus been disposed 
of. the point for consideration is, whether the same 
|)rinciple should not be adopted at the other Presi¬ 
dencies. W'e admit, that we liave liitherto not ob¬ 
jected to the rules which were passed at those Presi¬ 
dencies, allowing the system of a refund ; but, we are 
now of opinion, that the operation of such rules is 
alike disad\antageous to the service and to Govern¬ 
ment, by retarding promotion, from the continuance 
of men in oflK'e after their capability for efficient 
employment has ceased ; besides which, the Company 
have to contribute more largely, particularly to the 
Madras fund, to supply the regulated number of 
annuities, than was contemplated at the formation of 
the general scheme in the year 1825. 

'‘6. The refunding of subscriptions, with accumu¬ 
lations of interest, can scarcely be justified ; nor can 
we consider that the funds at Madras and Bombay 
have any claim on the Company for additional con¬ 
tributions to supply the fixed numbers of annuities 
annually, whilst any refund of subscriptions is 
allowed. 

“ 7. We, therefore, desire that you w ill give the 
subject of this despatch your best consideration, with 
a view of procuring an alteration in the rules of the 
civil service annuity dX Afadras Bo7nbay/m 

order that the principle of refunding may be abo¬ 
lished, and that the operation of the funds at the 

se\eral Presidencies may be uniform on the point 
herein specified. 
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“ 8. We shall transmit a copy of this despatch to 
the Governments of Madras and Bombay, with in¬ 
structions to them, respectively, to co-operate with 
you in view to proposing to the subscribers the alte¬ 
rations in the rules which we have indicated.” 

The Court of Directors, at tlie same time, sent a 
copy of this despatch to the Government ot Madras, 
accompanied by the following letter:— 

“ 1. We forward in the packet, copy of a despatch 
which we have addressed to the Government of 
India, relative to a discrepancy of some importance 
between a rule of the civil service annuity fund at 
your Presidency, which allows of contributions to 
the fund in excess of half the value of the annuities 
to be refunded to parties on becoming annuitants, 
and the rule in Bengal, which precludes a refund. 

“ 2. We have expressed our opinion to the Go¬ 
vernment of India of the disadvantages attending 
the refunding system, and we desire that you will 
adopt such measures, in co-operation witli that 
Government, as may appear best calculated to indui e 
tlie civil service at your Presidency to abrogate it.^' 

The Governor-General of fjidia, afterwards, on the 
30th of March, 1850, in pursuance of the despatch of 
the 6th of February, 1850, wrote to the Government 
of Madras, requesting that the views of the Court of 
Directors sliould be submitted to the managers of the 
fund at Madras, with the desire that they would cir¬ 
culate for the consideration and voles of the service, 
how far they might be willing to accede to the Court s 
wishes, that the practice of refund hitherto allowed 
by the rules of the Madras fund, should be abrogated. 
The despatch of the Court of Directors was accord¬ 
ingly forwarded to the trustees of the fund, and a 
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special meeting of the subscribers to the fund was 
summoned by them for the purpose of considering 
the (luestion. whether the practice of refund, hitherto 
alhiWed. should be abrogated. This meeting was held 
on tiu- _>f)th of Scptemhci', 1850, when the votes of 
ifie suhscril)ers, lia\ing l'»een taken upon the propo¬ 
sition. a majority of more than three-fourths were 
against the abrogation of the practice. This result 
ha\ing been <'omnumicated to the Madras Govern- 
mejit, and b\’ them to the Court of Oirectors, the 
( ourt. on the 20th of ]\/a\\ *851, sent the following 
(iespatch to the Madras Government :— 

1. The proposition for abrogating the rule of the 
Madras ci\ii service annuity fund, which provides for 
refunding to its members, on becoming annuitants, 
the amount which they may have contributed in ex- 
l ess of hall the value of their annuities, having been 
<'irculated for the votes of the service, and rejected, 
we consider it necessary to lay down a principle for 
regulating the interest to be allowed on such excess 
when it occurs. 

2. W’e. therefore, direct that four per cent, 
annual interest only be allowed on the subscriptions 
ol members in excess of half the value of their 
annuities, and that their accounts uith the fund be 


adjusted accordinglv." 

In the year 1851, the period having arrived when, 
according to the calculations made upon the institu¬ 
tion of the fund, there ought to have been an accu¬ 
mulation sufficient to answer the four annuities, the 
trustees furnished to the Government of Madras, to 
be laid before the East India Company, accounts con¬ 
taining a review of the fund from its commencement 
down to that date, from which it appeared that the 
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fund was wholly clelicieat. In these accounts, llu- 
refunds already mentioned, and several others (tluTi 
were in all nine refunds), appeared. The Court ot 
Directors had before this time, in a despatch dated 
the 2oth of August, 1851, communicated to the 
Madras Government, and through that Government 
to the trustees, their determination that refunds ol 
excess of subscriptions were in no case to be made at 
the expense of the Government ; and, after the receipt 
of the last-mentioned accounts in the month of Oc- 
tober, 1852, they addressed another despatch to the 
Madras Government, dated the 20th of October, 1852, 
which contained this passage :— 

“ 19. We must here remark upon tlie prat tice 
which has been allowed at Madras, of refunding to 
retiring subscribers any balance of subscriptions 
standing at their credit in excess of the half-value ol 
their annuities. The orijjinal rules, as sanctioned l)\- 

0 

us, made no provision for that purpose. It would 
appear, however, that in 1838, the trustees inserted, 
in a new edition of the rules, a clause to the effect 
that, if the contributions of any subscriber be in ex¬ 
cess of the half value, ‘ such excess shall be refunded.’ 
But this clause, so far as we can ascertain, was never 
submitted to the subscribers, as required by the rules, 
It certainly never received our sanction ; it was not 
even reported to us; and yet it has been acted uj>on 
as if it had been duly authorized. We obser^ <• (hat, 
since the institution of the fund of 1825. tliere ha\ e 
been nine cases in which this refund l)as been granted, 
to the aggregate amount of Rs. 1,89,529. 7a., and 

that in the last year, 1850-51 (which, being the 
twenty-sixth year of the fund’s existence, is not em¬ 
braced in the present* calculations), there was a 
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further repayment allowed to the amount of Rs. 
9,623. 6a. rop. The sums refunded have, of course, 
contributed to swell the deficit of the fund. This 
deficit has been made up from the Government trea¬ 
sury. upon which, consequently, has fallen exclusively 
the charge of the refunds. Of the whole number, 
no less than three, aggregating Rs. 86,749. 7a. 8p., 
were granted in the year 1849-50. when there was a 
deficiency (irrespective of the amount refunded) to 
the extent of Rs. 1,02,654. *a. 2p. In that year, 

therefore, when the contribution from the State was 
augmented to the sum of Rs. 2.52,654, a further 
burden, which raised that sum to the large total of 

3-39*403** thrown on the public, for the im¬ 

proper object of making refunds : an object which, 
even in the most prosperous condition of the fund, 
could not be pursued without weakening and ulti¬ 
mately destroying it. In every case in which a refund 
has been granted, there was a balance of subscriptions 
to the old fund at the credit of the party before the 
year 1825. The result is, therefore, that the fund 
has absolutely paid away as refunds, sums which it 
never received, and which, moreover, m accordance 
with the provisions of the deed of the fund of 1818, 
ought not to have been refunded to any of the sub¬ 
scribers to that fund. We regard with strong feelings 
of disapprobation the whole of this most irregular 


" * Contribution of East India 
Deficit 

% • I 

Amount refunded 


“ ( ompany’s Hs. 

Company 1.50,000 
... 1,02,654 

86,749 



} f 


I'otal 


••• 3*39.403 
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proceeding; and we repeat the desire we have re- 
cently expressed, that no refunds be upon any account thk 

allowed in tuture. Company 

With this despatch, the Court of Directors also 
forwarded to the Madras Government proposed new and others, 
rules lor the regulation ot the fund, in which the 
provision lor refund, contained in the rules published 


in 183S, was omitted; the 8th of these rules being 
as follows :— 

8. Every subscrioer to wnoni an annuity shall be 
assigned shall be re>|uired, in order to entitle him to 
the full annuity h.'Led by Article IL, to pay, on or 
before the date from which the annuity is to com¬ 
mence, the dirterence between one-hall of the value 
of the annuity and tiie accumulated amount of his 
contributions, whenever the latter shall be less than 
the former.” 

I'hese rules were taken into consideration at a 
special general meeting ot the subscribers to the fund, 
which was held on the 17th of June, 1853, and were 
then adopted by the subscribers, and the differences 
between the Company and the trustees appear then 
to have ceased. 

The Respondent, Robertson^ however, was a sub¬ 
scriber to the fund of 1818, and upon the institution 
of the fund of 1825 became a subscriber to that fund. 
In the years 1842, 1843, 1844, 1850, and 1851, he 

was informed by letters from the Secretary of the fund 
that annuities were open for acceptance, and was in¬ 
vited to state whether he would accept an annuity of 

1,000. Each of these letters contained a passage 
in these words :— 

“ 4. In order to entitle you to the full annuity of 
/^l,ooo, it is necessary that before the time of the 
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commencement of your annuity, you shall pay the 

difference between one-half of the value of an 

annuity of/.1,000 for your life, and the accumulated 

\alue ol your previous contributions, these values 

being determined in the manner provided by the rules 

of the institution. In the event of vour not paying 

that difference, you will only be entitled to an annuity 

diminished in proportion to the sum by which the 

accumulated value of your contribution is less than 

one-half of the actual value of an annuitv on your 
life.” ' 


T he Respondent does not appear to have taken any 
notice of these letters, but. on the offer being again 
made to him in the year 1852. by a letter from the 
Secretary of the fund, dated the 15th of October, 
1852, in the same terms, he wrote to inquire whether, 
Ill the event of his accepting the annuity, the trustees 
would refund to him the excess of his subscriptions 
beyond the amount payable for the annuitv, the 
amount of his subscriptions having, it appears, 
e(iualled the half-value of the annuity in or about the 
\ear 1848. In ansuer to this inquiry, the Respondent 
was referred by the Secretary to the despatch of 1851, 
prohibiting the refund of subscriptions unless the ex¬ 
isting state of the fund would permit it, which he 
was informed it would not then do. The Respondent 
then returned the Secretary’s letter of the 15th of 
October, .852, with the following memorandum, 
signed by him, at the foot of it :_ 

I agree, on the terms above specified, to accept 
the annuity conditionally tendered to me, provided 
that on retirement the excess which may be paid by 
me, with interest, beyond the half-value of an annuity, 
of li,ooo, payable to the date of decease, and by 
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quarterly payments, be refunded to me; not other¬ 
wise. Vide separate letter transmitted with this. 

“ It is my wish to have the said annuity made pay¬ 
able by quarterly instalments, and to the date of de¬ 
cease. Waltaii\ November 17, 1852. A. Robertson." 
And he at the same time wrote to the Secretary as 

4 

follows :— 


1 ^ 59 ;^^ 

't * 

I HK 

East 1.vdi.\ 
Com !• any 

V. 

Robektson 
and others. 


"To D. Birch, Fsquire, Secretary to the Civil Fund, 

Madras. 

" Waltair, November 17. 1852. 

“ ‘^ir,—I have the honour to acknowledee the 
receipt of your letter under date the qth instant, 
informing me that the despatch of the Honourable the 
Court of Directors, No. 16 of 1851, prohibits the 
refund of exce.ss subscriptions, unless the existing 
state of the annuity fund permit of it, which it does 
not at present ; and transmitting a memorandum ex¬ 
hibiting the probable amount which will have been 
paid by me on the ist of yI/^7V. 1853, beyond tht' 
half-value of an annuity of £,\,ooo^ payable to the 
date of decease, and by quarterly payments. 

“Together with this communication. I transmit 
my acceptance of one of the four annuities open to 
the service, on condition of my being allowed the 
refund of the excess of my sub.scriptions beyond one- 
half of the value of an annuity. &c. ; and I beg leave 
to prefer a claim to this on the fundamental principU's 
of the constitution of the fund, as laid down bv the 
Honourable Court. 

" I would here observe, with all respect, that when 
I became a subscriber to the annuity fund, I did not 
become a party to a joint assurance association, the 
benefits to be derived from which were contingent on 
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the future prosperit}- of the fund, but I subscribed to 

certain terms, the principle of which, as laid down by 

the Honourable Court, was. that ‘ all servants, upon 

becoming annuitants, would have to pay half the 

value of their respective annuities, and no more.’ 

That the civil annuitv fund is exclusivelv the fund of 

• ^ 

the Honourable Court, and not of the civil service, 
\\as shown in the proceedinjcrs on the admission of 
IMr. Ffutt and others to annuities not provided for by 
the orio-inal terms on which the fund was established. 

“ It is unnecessarv' to revert to all that has been 
advanced, and mig^ht be advanced aeJ'in. to show’ that 

A 

those who agreed to become parties to the Honourable 
Court’s annuitv fund did so on the plain and simple 
understandinfT that, under no continjgrency w'hatever, 
w’ere thev to pay more than half the value of an 
annuitv, according^ to agre. when entitled to it. after a 
certain period. It is necessary for me only to observe, 
that I have fulfilled the agfreement, on my part, which 
entitles me to one of the four annuities now’ open as 
g^naranteed bv the Court. It is upwards of thirtv- 
five vears since I arrived in the countrv ; * mv actual 
residence in the countrv much exceeds the period re¬ 
quired : and mv subscriptions to the fund are crreatly 
in excess of half the value of an annuitv of £.\.ooo. 

Having;^ fulfilled the conditions of the agfreement 
on mv side. T respectfullv solicit the fulfilment of them 
on behalf of the Honourable Court. 1 now’ prefer a 
claim to an annuitv of /ii.ooo. at half its value, and 
I ask that I may have it at half its value. ‘ and 
no more.’ the surplus of interest and subscriptions, 
appearing: at my credit with the fund, beingf repaid to 
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me on my retirement from the service, between the 
1st of May and ist of July^ 1853. 

I seek for this from the known justice of the 
Honourable Court, and the consideration they evince 
for their servants in every department. I may assu¬ 
redly trust that subscribers to the civil service annuity 
fuud will not be regarded in a light less deserving 
consideration than were subscribers to the Native 

pension fund, who, when that fund could no lon«yer 

• & 

meet its engagements, received back from the justice 
of the Court their subscrip ions, with interest, the 
annuities already granted being, at the same time, 
continued at the expense of Government. 

I would, in conclusion, request that the trustees 
will do me the favour to submit this letter for the 
consideration of the Right Honourable the Governor 
in Council, when reporting the names of those gentle¬ 
men to whom annuities may fall this year, 

1 have the honour to be, Sir, 

“ Your most obedient Servant, 

“ A. RobertsonJ' 

The trustees, it appears, sent a copy of this letter 
to the Government, but nothing appears to have been 
done upon it ; and in September, 1853, the annuity 
was again offered to the Respondent, with reference to 
the revised rules of the fund. To this offer the 
Respondent replied as follow's :— 

"To the Secretary of the Civil Fund, Madras. 

" Waltair, October ir, 1853. 

Sir, I have the honour to acknowledge the 
receipt of your letter, tendering for acceptance one of 
the annuitie.s declared to be available from the ist of 
May next. 
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Until tho receipt of that communication I was 
under the impression that no change had taken place 
in the rules already in force, the changes which had 
been proposed to the service not having been ratified 
by the Honourable the Court of Directors, as required 
by rule 30 of the regulations jf the fund. 

As introduction of the proposed new rules before 
the allotment of the annuities at presertt under offer 
might be hereafter advanced as a technical objection 
to my claims. I beg leave to enter mv protest against 
the entorc('ment of them before tlic\’ receive the 
formal sanction of the Honourable Court. 

Under this protest, I request that you will inform 
the trustees that I am ready to accept one of the 
annuities now tendered, provided they are prepared to 
pay to me, on my retiring from the service, tlie amount 
which may be at my credit in the accounts of the fund 
in excess of the lialf-value of an annuity payable by a 
civil sersanl at the age which I shall then have 
attaincfl. I have, &c., A. Robertson." 

d'he trustees, however, declined to receive a con¬ 
ditional acceptance of the annuity, and upon their 
refusal to do so, he again wrote to the Secretary in 
these terms :— 

“To the Secretary to the Civil Fund, Madras. 

“ IValfair, September 25, 1854. 

“ Sir.—I have the honour to acknowledge the 
receipt of your letter under date the 19th instant, 
tendering for my acceptance one of the annuities 
which will be available on the ist oi May, 1855, and 
to request that you will inform the trustees of the 
civil fund that I am quite ready to avail myself of this 
offer, on the condition of their allowing me the refund 
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of the amount overpaid; by me to the fund, together 
with interest, as formerly allowed to those members of 
the civil service who obtained a refund of over sub¬ 
scriptions. I do not conceive that any votes of the 
majority of the civil service for the introduction of 
new regulations can affect a right acquired and asserted 
before the recent changes in the civil fund rules were 
even proposed. I have, &c., ^ 1 . Robertson." 

'I he trustees, however, still declining to accept the 
conditional offer, he ultimately, on the 17th October, 
1854, wrote to them as follows:— 
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“To the Secretary to the Civil.Fund, Madras. 

“ Waltaii\ October 17, 1854. 

“ Sir,—I have the honour to acknowledge the 
receipt of your letter under date the 7th instant, and. 
in consequence of the trustees again declining to en¬ 
tertain a conditional application for an annuity, to 
apply for one of the annuities available on the ist of 
Mavy 1855, under protest, and with the full reserva¬ 
tion ol all my rights. 

“ It is my desire to secure the full amount of 
annuity. 

“ I was born on the 28th of November, J 79q- 
Should this form of application be objected to, which 
I do not expect, I request that you will send an 
answer to my address by the 30th instant, under 
cover to Mr. U'iit. Arbutlmot, at Madras. I am. 8.c.. 
A. Robertson." 

% 

In reply to this letter the Secretary wrote to him 
thus:— 

“ 'I o A. Robertson, Esquire. 

“ Sir—W ith reference to your application dated 
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I ytli of October^ *^54> I SR' desired by the trustees 
of the ci\ il fund to acquaint you that an annuity of 

1,000 has devolved on you by rotation. The state¬ 
ment showing the amount of subscription paid by 
you, together with the document which will enable 
you to draw your annuity by quarterly instalments, 
and to the date of decease from the Honourable the 
Court of Directors, will be forwarded in clue time. 

S. D. Birch. 

“ November 8, 1854.'' 

The Respondent having thus accepted the annuity 
under protest, and with full reservation of his rights, 
on the 28th of March^ ^^ 57 « filed his bill in the 
Supreme Court of Judicature at A'JadraSy against the 
Company and the trustees, to recover the excess of 
his subscriptions beyond the half-value of the .annuity, 
and it is upon this bill, the decree under appeal was 
made. 

Three points arise, and were argued upon the 
aj)peal : 

First. Whether, according to the original constitu¬ 
tion of the Madras civil service annuitv fund, as 
established in 1825, the Respondent was entitled to 
have refunded to him the excess of his subscriptions 
to the fund beyond one-half of the value of his 
annuity ? 

Secondly. Whether, if the Respondent was not so 
entitled, according to the original constitution of the 
fund, he afterwards ’became so entitled by virtue of 
any contract, or by reasons of any course of dealing or 
conduct on the part of the East India Company, or 
oi the trustees ? and 

Thirdly. Whether, if the Respondent was so en- « 
titled, cither according to the original constitution of 
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the fund, or by virtue of any subsequent (onticict. 
course of dealing', or conduct, the right which he thus 
acquired has been in any manner lost or destroyed ? 

The first of these questions appears to their Lord- 
ships to be open to very serious doubts, and in the 
view which they have finally taken of the case, it 
might not be necessary for them to pronounce any 
opinion upon it ; but the point was so fully and ably 
argued at the Bar, and it is so difficult fairly to esti¬ 
mate the weight which is due to the subsequent trans¬ 
actions, without first considering the position in which 
the parties originally stood, that their Lordships think, 
it right to state the conclusion at which they have 
arrived at this part of the case. 

The rules atid regulations of the Madras civil 
service annuity fund, as established in the year 1825, 
were derived from the rules and regulations of the 
Bengal fund then lately established, modified anly so 
far as was necessary to meet the difficulties arising 
from the existence at Madras, of the funds created 
by the deeds of 1800, 1814, and 1818, and from the 
obligations consequent upon those deeds^ The modi¬ 
fications which were introduced to meet these difficul- 
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ties and obligations, do not appear to their Lordships 
to affect the question as to the refunding of the 
excess of subscriptions, otherwise than as they would 
affect the fund out of which the refund, if any, 
would be to be made ; and the East India Company 
must, of course, be taken to have foreseen to what 
extent the fund would be thus affected. It is, indeed, 
plain, from the evidence, that they did foresee the 
effect which the modifications would have upon the 
fund. In considering this first question, therefore, it 
appears to their Lordships that these modifications 
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may be laid out of the case, and that the question 
must depend upon the interpretation to be put upon 
the despatch of the 8th of December, 1824, and ti.e 
regulations for the Bengal fund as altered by the 
Court of Directors ; for their Lordships do not agree 
to the Appellant’s argument, that a part only of '’this 
despatch IS to be looked at. Both the despatch and 
the regulations were forwarded to the Madras Go¬ 
vernment, and defivered to the trustees of the then 
existing Madras funds. Both of them formed the 
basis of the contract with the Madras subscribers, 
and each of them must, in their Lordships’ opinion’ 

be looked at in its enl.rety in determining what that 
contract was. 

This despatch, in paragraph 4, notices the fact 
that, according to tlie constitution of the then exist 
ing funds at Madras, the grantees of annuities either 
paid ,n subscriptions to the fund a certain aggregate 
-sum, or paid the difference between that sum and the 
amount of their subscriptions. 

In paragraph 41, in pointing out the advantages 
derived from the Company's contributions, the de¬ 
spatch speaks of the civil servant when he retires 
having, in addition to his own savings, whether accu¬ 
mulated in the shape of contributions to the fund, or 
in any other mode, an annuity proportional to his 
share of the Company’s contributions to the fund 

In paragraphs 53, 54, 55, treating of the pur 
chase money of the annuities, it fixes the 1 mount at 
the difference of half the value of the annuity and 
the accumulated value of the subscriber’s previous 
contributions : and in paragraph 57. U .states broadly 

that according ,0 the mode proposed, all servaiUs 
pon becoming annuitants would pay half the value 





ON APPEAL FROM THE EAST INDIES. 


415 


of their respective amiuities, and no more ; and in 
the same paragraph 57, it refers to the advantages 
which the subscribers would possess of accumulating 
a fund for the purchase of the annuity, by gradual 
deposits, improved at a fixed and favourable rate of 
interest; and rule 11 of the regulations as altered, 
provides for subscribers who may accept annuities, 
paying to the institution the difference between half 
the value of the annuity, and the accumulated value 
of their previous contributions, in case the latter 
quantity shall be less than the former. 'I'hese pro¬ 
visions certainly point at half the value of the annuity 
as the sum which each subscriber, on beconung an 
annuitant, was to pay for the purchase of his annuity, 
paying it either by contributions, or by making good 
the deficiency of his subscriptions. But, on the other 
hand, the expression “ no more,’^ in paragraph 57, so 
much relied on upon the part of the Respondent, 
may, as was suggested on the part of the Appellants, 
have meant only that the subscribers were to pay 
one-half, and not two-thirds, of the value of the 
annuity, the proportion which in paragraph 54 is 
mentioned to have been proposed by the Bengal civil 
servants, although the context docs not appear to 
their Lordships to favour this conclusion ; and what¬ 
ever the meaning of these words “ no more may 
have been, there is certainly no limit to the payment 
by subscribers of their annual contributions, and no 
provision for refunding any excess of those contribu¬ 
tions beyond the half of the value of the annuity; 
and by paragraphs 61 and 63, what the Company are 
to contribute, is expressed to be whatever sum may 
be required in addition to the contributions of sub¬ 
scribers, to enable the fund tO grant such number of 
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annviities as may be accepted under tbe prescribed 
regulations, not exceeding nine per annum, and the 
obligation of the Company is expressed to be a virtual 
guarantee of the nine annuities, and a contribution 
limited to the amount necessary for the accomplish¬ 
ment of that object; and all these latter provisions 
indicate that all the subscribers’ contributions what¬ 
ever the amount of them might be, were to go into 
and remain in the fund. 

It is very difficult to collect from a despatch and 
from rules thus loosely worded on so important a 
point, and plainly imperfect in other respects, what 
the real meaning of the parties was; but it is to be 
observed that the object which they had in view was, 
as appears by sections 35, 36, and 42. to provide a 
fund for the payment of annuities to the civil servants 
who should retire from the service, and that the pay¬ 
ments of each subscriber were not merely for the 
purpose of purchasing his own annuity, but of pro¬ 
viding annuities for other subscribers. The pay¬ 
ments made by each subscriber were to go into the 
funds, to be applied for the benefit of all the sub¬ 
scribers; and they were to do so equally, whether 
the subscriber who made the payment, had or had 
not paid the half-value of his annuity, or had or had 
not had the option of an annuity. Tliere cannot, as 
it seems to their Lordships, be any reasonable doubt, 
that each subscriber was intended to go on paying 

his subscription until he had the option of an annuity ; 

and if the option did not reach him before the amount 
of his subscriptions exceeded the half-value of his 
annuity, their Lordships find it difficult to suppose 
that It could have been intended that a refund should 
be made to him when the amount which he had paid 


ON APPEAL FROM THE EAST INDIES. 



would or might have been applied to the payment of 
other annuities ; and if it was not so intended in the 
case suggested, their Lordships think it scarcely less 
difficult to suppose that it cculd have been so 
intended when the subscriber had had the option of 
the annuity, and had refused it, in which case it is to 
be observed that his refusal would bring upon tlie 
fund the charge to which his payment was applicable. 
If the half-value of the annuity was in all cases to be 
the limit ot the subscriptions, there seems to be no 

reason why the payment of tlie >ubscriptions was to 
continue after the half-value of the annuitv had been 
paid ; for the annuity would, of course, decreast* in 
value as the subscriber advanced in age, and the 
benefit of accumulation held out to the subscribers in 
the despatch is confined to accumulation for the 
purchase of the annuity. It is to be observed, too, 
that the calculations on which the despatch proceeds, 
are founded upon the assumption that each subscriber 
would, after the expiration of the first few years, 
become entitled to an annuity at the age of forty-five, 
in which event, according to the calculations, he 
would in no case have paid half the value of his 
annuity ; and it seems probable, therefore, that it was 
not thought necessary to provide for the excess of the 
subscriptions. 

In that view the case which has occurrc*d in this 
instance and in others would be left unprovided for 
by the contract ; and it being clear that the sub¬ 
scription was properly payable into the fund, there 
would seem to be no ground for taking it out again. 

The case does not appear to their Lordships to be 
one to which the do<'trine of resulting trust could be 
appli<‘d. 
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After weighing all these considerations on the one 
side and tlie other, the better opinion appears to their 
Lordships to be. that if this case was to be decided 
upon the lirst point only, the decision ought to be in 
lavour o( the Appellants, the East India Company; 
but tiu-ir I.ordsliips ha\ r not come to this ('onclusion 
without great doubt and hesitation, and they very 
luiu h incline to the opinion that this contract does 
not pro\ ide lor the event which has occurred, and 
that in order to determine the riglits of the parties, 
wiial lias subseciuenlly occurred must be looked at. 
not, indeed, lor the purpose of varying the contract, 
l)ut for the purpose of supplying what has been left 
unjjrox ided tor by it. I'hey proceed, therefore, to the 
consideration of the second point : W'licther the Re¬ 
spondent became entitled to the refund of his excess 
of subscriptions by \ irtue of any subsequent contract, 
or by reason of any conduct or course of dealing on 
the part of the lOast India Company or of the 
trustees ? 

it is material in considering this point, in the lirst 
place, to observe the position in which the East India 
C om[)any stood under the contract. Hv the contract 
(whatever its ellects may have been in other respects), 
the annuities were to be provided for by the contri¬ 
butions of the subscribers and the contributions ol 
the Company. These contributions were to be 
received by the trustees, and applied by them to 
make good the annuities, and the deficiency was to 
be supplied by the Company. 1 he Company, there¬ 
fore, had a direct and immediate interest in the appli¬ 
cation of the funds by the trustees. The trustees 
were responsible, not merely to the subscribers, but 
to tin* Company, lor the due application of the funds. 
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The Company, then, being in this position : iiaving 
the right to call for the accounts of the trustees, and 
to clieck and control those accounts, we nnd. that 
tlie practice of refunding to subscribers the excess of 
subscriptions beyond the half-value of the aniuiitv. 
commenced as early as the year 1834. for in that 
year there was a refund to Mr. Harris on this 
account. We then Hnd. that, in the vear i8::8 
accounts of the trustees in which this refund ap¬ 
peared, were laid before the Go\ernment of Madras. 

and that, in the same year, 1838, the rules of the fund 

were published at Madras, and that, by the i6th of 
those rules, as published, it was exjjressly stated that 

the contributions of the subscribers in excess beyond 
the half-value of their annuities, were to be refunded. 
We further Knd that this course of refunding to sub- 
scribers the excess of their subscrij)tions was con¬ 

tinued by the trustees in the years 1837, 1843, 1845, 
and 1848: that accounts of the trustees, showing 
these refunds, were laid before the Court of Directors, 
and that no objection was made to them, altlioiigh on 
other minor points objections w<re raised and the 
accounts were required to be rectilied; and although 
in the year 1841, the attention of the Government 

V o t h e ijoint, and in the years 

1844 and 1847 they were required to make, and did 
make, additional payments to the fund. We also 

Hnd, that it was not until the year 1850, that anv 
(luestion was raised as to this practice of refunding, 
and that the question then raised was not as lo the 
right of the subscribers to the refund, but as to the 
expediency of continuing the practice ; that the Com¬ 
pany then, so far from asserting that the subscribers 
were not entitled to the refund, desired the Madras 
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Ciovcrnment to adopt such measures as might induce 
the subscribers to abrogate the practice; that, with 
this view, they submitted the question to the con¬ 
sideration of the subscribers ; and that, upon the 
subscribers adhering to the practice, they did not, in 
the first instance, persist in objecting to it otherwise 
than by threatening to reduce the interest upon the 
excess of the subscriptions : a threat wliich it appears 
they did not carry into effect. Ultimately, we find 
that later in the year 1851, they objected to the 
refunds being made at their expense, and that in the 
year 1853, the system of refunding was put an end to 
by the new rules proposed by them, and adopted by 
the votes of the subscribers. 

Upon these facts, this part of the case appears to 
their Lordships to present two questions for their 
consideration : First, whether, assuming the practice 
of refunding to the subscribers the excess of tlieir 
subscriptions beyond the half value of the annuity 
not to have been warranted by the original rules, 
there was not such an alteration of those rules as 
was sufficient to warrant it : and, secondly, w liethcr, 
even if there was no such alteration of the rules, 
the Company have not, by their conduct, precluded 
themselves from disputing the right of the subscribers 
to the refund. 

With respect to the first question, by rule 30 of 
the Bengal regulations, all questions proposed at a 
general meeting, whether annual or special, were to 
be determined by a majority of three-fourths of the 
members, and upon all general questions, involving, 
amongst other things, any essential addition to or 
alteration in the original rules and principles of the 
institution, all subscribers in fndia were to be allowed 
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Lo vote, but no decision upon such question was to 
be valid, or to have any effect, until sanctioned and 
approved by the Court of Directors of the East India 
Company, whose decision was in all cases to be tinal. 
This rule became part of the original rules of the 
Madt'as fund. The rules of the fund, published in 
1838, having contained the provision that the excess 
beyond the half value of the annuity should be re* 
funded, the question whether that practice should be 
abrogated was put to the vote at a special general 
meeting of the subscribers held on the 26th of Sep¬ 
tember, 1850, and it was determined by a majority of 
more than three-fourths that the practice should not 
be abrogated. There was here, therefore, upon the 
assumption that the original rules did not warrant the 
practice, a clear alteration of those rules, made in 
conformity with the 30th of the original rules, and 
this alteration, if sanctioned and approved by the 
East India Company, was valid and effectual. 

Now, how did the Court of Directors deal with 
this alteration of the rules ? They did not repudiate 
it, but they directed the interest upon the excess of 
the subscriptions to be reduced ; a direction, however, 
which was not carried into effect. If the case had 
rested here they might, in the opinion of their Lord- 
.ships, well be taken to have sanctioned and approved 
this alteration of the rules ; but, it appears that they 
afterwards in the same year, 1851, protested against 
any further refunds being made at their expense, and 
although they did not rest upon this protest, but 
subsequently, in the year 1853, in some measure 
treated the alteration as valid by again, in effect, sub¬ 
mitting the question to the votes of the subscribers 
upon the new rules wiiich they at that time proposed, 
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and winch were then adopted, they do not appear 
ever to have withdraw n their protest, and the course 
which they adopted in proposing the new rules may 
well be regarded as having been resorted to for the 
more conclusive settlement of the question. If the 
subscribers had not adopted those rules, the Company 
could not, as their Lordships think, be held, in the 
face of their protest, to have .sanctioned and approved 
this alteration : and, upon the whole, therefore, their 
Lordships consider that, whatever effect may be due 
in other respects to w hat pas.sed as to the'alteration 

of the rules, it would be going too far to hold that the 

resolution of the subscribers in 1851 effected such an 
alteration as rendered it obligatory upon the Company 
to refund the excess of the subscriptions. 

There remains, then, on this .second head of the 

case, the question as to the effect of the course of 

dealing and conduct on the part of the Company and 
of the trustees. 

Now, it appears to their Lordships, to be put 
beyond all doulit, by the evidence in this case, that 

the Company sanctioned the refunds which were 
made, and sanctioned them, not merely with reference 
to the individual subscribers to whom they were made, 
but, generally, as having been made in the due course 
ol practice. The Company's despatch of the 6th of 
February, 1850, admit this to have been the case 
Their course of proceeding, in submitting the question 
to the votes of the subscribers in that vear, involves 
the same admission ; and there is, indeed, hardly a 
step in all their proceedings, from the time of the 
institution of the fund in the year ,825, which does 
not lead to that conclusion. In determining the con- 
sequences which are to follow from this conduct on 
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their part, we must again revert to their position, and *® 59 - 

to that of the trustees. The Company stand in the Thk 

position of the ultimate beneficiaries of the fund willi Co.miI.xnv' 
wliich we have, in this case, to deal, subject to prior 

, ^ f , ... ^ ^ RtHJKRISON 

trusts lor the benefit of the subscribers. and otiurs. 

I he fund, as establishc*d in 1825. was instituted on 
their suggestion, and tor tlu* purpose ot ('arr\ing out 
their veiws of promoting a more rapid suctt'ssion 
among the civil servants of their establishment. The 
trustees were bound, not to them only, but to the 
subscribers also, for the due management of the fund, 
according to the rules. If those rules did not 
authorize the refunds being made, it was a breach of 
trust on the part of the trustees to make them, and 
in that breach of trust the Company were concurring. 

It was admitted on their part that with respect to 
the refunds actually made, they had no right to com¬ 
plain ; but it was argued that the consequences of 
their conduct went no further, and that they cannot 
be held to have sanctioned the right of the subscribers 
to the refund in other cases. "I'heir I.ordships, how¬ 
ever, find themselves unable to give their assent to 
this argument. Ry the rules of the fund, published 
in the year 1838, the trustees held out to the sub¬ 
scribers generally that they were to be entitled to the 
refund of the excess of their subscriptions beyond the 
half value of the annuity. The Cdmpany, as appears 
from their answer, knew of the publication of these 
rules very soon after they were published. By 
allowing the refunds which were made, more espe¬ 
cially after their attention had been called to the sub¬ 
ject in the year 1840, they must, as their Lordships 
think, be considered to have authorized the trustees 
to continue tliis rule as to refund, as part of their 



424 


CASES IN THE PRIVY COUNCIL 



The 

E A ST I X D t A 

Company 

V. 

Robertson 

and others. 




rules. It is to be considered, then, how the sub¬ 
scribers were effected by the publication and con¬ 
tinuance ol this rule, and it appears to their Lord- 
ships that tlieir position was much altered by it. 

lo take, lor instance, tlie case of this Respondent : 
He was a subscriber to the fund of i8i8, and, accord¬ 
ing to the rules of that fund, would have been entitled 
to an annuity of £600 a year after payment of a speci- 
lied sum. Is he not just))- entitled to say that he paid 
tin larger subscription to the fund of 1825, and con- 
tin utd that subscription, upon the faith that he would 
be < ntitled to the larger annuity of /i,ooo, and also 
to the repayment of the excess of his subscriptions 
be\ond the halt value of his annuity? And further, 
is lie not also justly entitled to say that had he been 
aware that the trustees or the Company would resist 
the repayment of the excess of his subscriptions, he 
would have accepted his annuity on the first oppor¬ 
tunity which offered after he had paid the half of its 
value, or even before that time, when his interests or 
his views rendered it advisable or convenient for him 
to do so : and is not his having been deprived of these 
opportunities the result of the Company's conduct ? 

The true result of this case, w ith reference to the 
point now under consideration, appears to their Lord- 
ships to be, that the ultimate beneficiaries under the 
trust have authorized the trustees to hold out to the 
prior beneficiaries advantages which were not war¬ 
ranted by the trust, and have thereby altered the 
position of the prior beneficiaries ; and their Lordships 
think that, under such circumstances, both the trus¬ 
tees and the ultimate beneficiaries must be liable to 
make good to the prior beneficiaries the advantages 

which have been so held out to them. 
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The case was to some extent argued on the part of 
the Company as if the question had been simply tliis : 
whether the trustees could recover at law against the 
Company any deficiency of the fund for payment of 
the annuities occasioned by this practice of refunding : 
but their Lordships do not take that view ol the case; 
they consider that, whatever might be the case at law, 
there is, under the circumstances of this case, an 
equity by which the Company is affected. It was 
also argued, on the part of the Company, that their 
conduct, and the conduct of the trustees throughout, 
proceeded upon a mistaken supposition that the 
original rules of the fund, resting upon the Bengal 
rules, required this excess to be refunded, and that 
they ought not to be bound by conduct resulting from 
such a mistake. 

It would, perhaps, be a sufficient answer to this 
argument to say that there is no Bill to rectify any 
such supposed mistake: but their Lordships do not 
desire to rest their judgment upon so narrow a point. 

Supposing the case to be entirely open upon this 
point, could the Company, and could the trustees, 
under the circumstances of this case, be relieved from 
the consequences of this alleged mistake? Their 
Lordships are of opinion that they could not. They 
think that it would be an answer to such a case of 
alleo-ed mistake, that when the trustees made the 
representation as to the refund of the excess which is 
contained in the rules of 1838, and when the Com¬ 
pany sanctioned that representation being made, they 
had possession of all the documents, and the full 
means of judging whether the Bengal regulations did 
or did not give the right of refund ; and further that, 
W'hether the Bengal regulations did or did not give 

55 
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that right, the Company had the power of determining 

whether It should or should not be given at Madras', 

and \tt further that the conduct of the Company, and 
ol Uie trustees, has altered the position of the sub¬ 
scribers. Fhev think also that if this case was at all 
to be dealt with upon the footing of mistake, it would 
follow that the contract must be wholly undone, and 
the parties be restored to their original rights, and 
that the conduct of the Company has placed the sub¬ 
scribers in a position which they cannot be restored 
to those rights. | he subscriptions which have been 
paid beyond what ought to have been paid might, 
indeed, be relunded, but the parties could not be set 
right as to the period when they would have taken 
the annuity. It is hardly necessary to add that the 
(.ase appears to their Lordships to be more strono- 
list the Company from their having been parties 

to the contract, and having bound their civil servants 
by covenant to the observance of it. 

Upon this second head of the case, therefore, their 
Lordships are of opinion, that the Company, though 

not bound by any positive alteration of the rules, are 

conduct from disputing the right 
of the Respondent to have the excess of his subscrip¬ 
tions beyond the half value of his annuity refunded to 
him. 

\\ e come then to the third question, whether the 
right to the refund of the excess of his subscriptions 
which the Respondent acquired has been in any 
manner lost or destroyed. It was contended on the 
part of the Appellants that it had been lost or de¬ 
stroyed, because the revised rnles of 1S53 did not 
contain the provision for refund which uas contained 

in the rules ol 1S38, and the Respondent being a sub- 
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scriber to the fund was bound by those revised rules ; 
but it does not appear to their Lordships that the 
revised rules could operate retrospectively to destroy 
rights which had been acquired before they were 
passed. 

Upon this point, therefore, the question, as their 
Lordships view it, is, whether the Respondent had 
or had not, before the revised rules were passed, 
acquired a title to the refund of the excess of his sub¬ 
scriptions ; and their Lordships are of opinion that he 
had ; for in the year 1852, he had accepted the annuity 
on condition that the excess of his payments should 
be refunded to him. The trustees, it is true, refused 
to receive this conditional acceptance; but in their 
Lordships’ judgment, for the reasons already given, it 
was an error on their part not to have done so. and 
the Respondent cannot, as their Lordships' think, be 
affected by this erroneous judgment of the trustees. 
They think, therefore, that the Respondent’s title to 
the refund was complete in 1^52, and was conse¬ 
quently unaffected by the revised rules of 1853. 
Their Lordships, therefore, will humbly recommend 
Her Majesty to dismiss this appeal, and, their judg¬ 
ment agreeing with that of the Court in India, to 
dismiss it with costs. 
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On petition from the Sudder Ocwanny Adawlut, 

Calcutta. 




1 


HK application in this petition was for special leave 
to appeal. The petition set forth, that the Petitioner 
had brought a suit in the Court of the Principal 
Sudder Ameen of the Zillah of Chittagong against 
one Ram Doss (since deceased) as mortgagor, under 
a Bve-hit~wujfa, or deed of conditional mortgage, to 

of the mortgaged premises, the 
laid in the plaint at Rs. 3.522 ; 
the Sudder Ameen and Zillah 
Court on appeal were in his favour, but that the 
Sudder Dewanny Court at Calcutta had reversed these 
decisions, and had refused a review of judgment. The 
petition alleged that, although the real or market 

® Piesent: Members of the 'Jmiiciiil CommitUe ,— I’he Right 
Hon. Lord ICingsdown, the Right Hon. Lord Chelmsford, the 
Right Hon. Sir Edward Ryan, and the Right Hon. Sir John 
raylor Coleridge. 


recover possession 
value of which was 
that the decrees of 


i6th Keb., 

i860. 

Theamount 
of the stamp 
upon the 
plaint is not 
conclusive of 
the value of 
the subject- 
matter of the 
suit. 

By the pro¬ 
cedure of the 
NativeCourts. 
the value of 
the suit for 
the purpose 
of the stamp 
duty is as¬ 
sessed at 
three times 
the annual 
rent payable 
to Govern¬ 
ment in re¬ 
spect of the 
property sued 
for. Held on 

an ex parte petition for leave to appeal, in a case in which the value was 
laid in the plaint as being under Rs. lo.ooo, that as the calculation was 
estimated with reference lo the stamp duty only. leave to appeal would be 
granted conditionally, upon the productitm of satisfactory evidence In 
India by the Petitioner, and transmitted wich the transcript, that the 
real or market value of the property exceeded Rs. 10,000, otherwise the 
leave granted to be null and of no effect. 
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value of the land sought to be recovered in the suit 
exceeded the value of Rs. 10,000, yet the amount laid 
in the plaint as the value of the subject of the suit was 
Rs. 3,572, only, that amount being assessed for fiscal 
purposes, namely, three times the amount of one year s 
jumma or rent ; that as the alleged value was under 
Rs. 10,000, the Petitioner was prevented by the rules 
of practice of the Siidder Court from obtaining from 
that Court leave to appeal. 

The petition was heard ex parte^ supported by an 
affidavit of the Petitioner’s agent in England as to 
the.facts. 

Mr. Leithy for the Petitioner. 

Although the value of the property is stated in the 
plaint at a sum under Rs. 10,000, the appealable 
value under the Order in Council of the loth of 
Aprily 1838, yet the real or market value of the 
property in question exceeds that amount ; the same 
being worth ten years’ purchase. The calculation 
was made for the purpose of the stamp duty only, 
Macpherson Ox\ QwW procedure, pp. 124, 127, and is 
much below the value.— [Lord Chelmsford: The 
allegations as to value are very general in the petition 
and affidavit ; you are bound to show that the value 
is as you represent.]—If leave to appeal is granted, 
the actual value of the property can be established. 
The stamp cannot be considered as conclusive of the 
value of the property sought to be recovered, Mus- 
sumat Ameena Khatoor v. Radhabenod Misscr {a). 


i860. 

M O H U N 
I.AI.I. 
SOOKUL 
r'. 

Beuke 

Doss. 


The Right Hon. Lord CHELMSFORD : 

'fheir Lordships will grant leave to appeal; but 
such leave will not be absolute, being subject to the 

(<;) Ante, p. 261, 
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CASES IN The privy council 

production of proper evidence in India of the actual 
value of the property sued for. The Order will be 
drawn up with that view, and the leave now granted 
will not be of any effect, unless a satisfactory affidavit 
of the value of the property be furnished by the Peti¬ 
tioner and transmitted with the transcript. Security 
will have to be lodged with the Registrar for /,'3oo. 

The following Order in Council was made 
Leave to appeal granted upon depositing the sum 
of /,3oo sterling as security for the costs of the 
Respondents, in case the appeal should be dismissed, 
and that the Registrar of the Sudder Dewanny Adam- 
lut transmit, together «ith the record, satisfactory 
evidence, to be supplied by the Petitioner, that the 
real or market value of the land in dispute exceeds 

the sum of Rs. 10,000, otherwise that such leave 
Lo appeal be null and of no effect. ” 



CASES 


IN 

THE PRIVY COUNCIL 

ON APPEAL FROM 

THE EAST INDIES. 


Thomas Alexander Wise ... Appellant, 

AND 


JUGBUNDOO Bose and JOSIAH 
TRICK Wise 





On appeal from the Sudder Dewanny Adawlut at 

Calcutta. 


X HIS was an appeal Irom a judgment of the Sadder 
Dewanny Adawlut at Calcutta^ which dismissed an ap¬ 
peal brought by the Appellant in that Court from a 

* Prcsejil : .Members ol llie jHiticial Commiltee ^—The Ri^ht 
Hon. Lord Kingsdown, the Right Hon. Dr. Lushingion, the 
Right Hon, Sir Edward Ryan, and the Right Hon. Sir John 
I'aylor Coleridge. 

Assessor ,—The Riglit Hon. Sir Lawrence Peel. 


9th July, 

» 859 . 

lien. Reg. 
XIV, of 1829, 
sec. 2, cl. I, 
enacts, that 
every person 
being an in¬ 
habitant of a 
foreign terri¬ 
tory, shall be 
required to 

furnish security for costs; such security to be furnished by a Plain¬ 
tiff, or Appellant, within six weeks of the date on which his plaint or 
appeal is filed ; and that unless such security be so furnished, the suit 
of such person, if Plaintiff, should not be proceeded in, or appeal admitted 
unless he had furnished the necessary security to cover costs in the 
appeal. 

Appeal to the Sudder Court from a decree of the , 2 ’r 7 /</A Court by a 
party then temporarily absent in England, but having real estates and 
factories within the jurisdiction of the Court. No security was furnished 
by the Appellant’s Vakeel within six weeks after lodging the appeal. 
The Respondent in the first instance, put in an answer to the reasons of 
appeal filed by the Appellant, but afterwards filed a petition for dismis- 
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Wise 

t'. 

JUGBUNDOO 

Bose. 


decree of the Ziliah Court of Dacca, on the sole 
ground that under Ben. Reg. XIV. of 1829, sec. 2, 
cl. I {a), the Appellant (who was at the time of bring- 

(«7) This clause enacts that : — “ From and after the promul¬ 
gation of tins Rc^julalion. everv person, being an inliabitant 
of a foreifjn tei ritorv, who mav desire to institute or defend an 
original suit, or to prosecute or defend an appeal in any Ziilith, 
f'ity, or Provincial Court, or in tlie Sutider Bezvatiny AdaivhU, shall 
be required to furnish security for all eventual costs of suit which 
may be adjudged payable by such person, and shall furnish such 
security by a suretv or sureties residing and possessing property 
within the limits of the Company’s icrritor}*, and within the 
jurisdiction of the Company’s Court. Such security shall be 
furnished b\’ a Plaintiff or .Appellant within si.\ weeks of the 
date on which his plaint, or appeal, is filed ; and a Defendant or 
Respondent sl)all furnisli it within si.\ weeks of the date on which 
tlie usual summon^is servetl on him : unless such security be so 
furnished, the suit of such person, if Plaintiff, shall not be pro¬ 
ceeded in, if Defendant or Respondent, he shall not be allowed to 
defend his suit or appeal, but the cause shall be decided ex parte 
on the statements and proofs of bis opponent. And no appeal 
shall be admitted from the party who may have failed to give the 
required securitv, until he shall first have made good the wliole 
of the costs demandable from him in-the lower Court, and given 
the necessary security to cover the costs in appeal.” 


sal, for non-compliance with the requirement of Den. Reg. XIV. 1829, 
sec. 2. cl. I. contending that the Appellant was a resident in a foreign 
territory, and had not furnished security within six weeks as required 
by that Regulation. The Sadder Court held, that such security ought 
to have been furnished by the Appellant, who, residing in England, 
pendente lite, was to be considered as resident in a foreign territory within 
the meaning of the Regulation, and dismissed the appeal. 

Such judgment reversed on appeal by the Judicial Committee, and 
the suit remitted to /«<//« for trial, on the ground, that the Court 

had not, by Regulation XIV. of 1^*29, any power c.r ntero motit, to dismiss 
the appeal, (i) as the Appellant was guiltv of no default under that 
Regulation, not having been called upon by the Respondent or the Court * 
to furnish security for costs; (2) or of laches, in not voluntarily offering 
security. 1 he Regulation providing only, that a suit, or appeal, should 
not be proceeded with, until security was furnished. 

S'ewiA/c:—The putting in an answer to the appeal, before objecting to 
the want of security for costs, operated as a waiver by the Respondent 
of the want of security for costs, required by Ben. Reg. XIV'. of 1S29, 
sec. 2, cl. I. • s 


Whether Act. No. III. of 1845 repeals Den. Reg. XIV. of 1820. 
L I. OucBre ^ 


sec. 
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ingthe appeal temporaril)’ residing in England, but 
had a permanent residence and indigo factories at 
Dacca, within the Company’s territories) was to he 
deemed an inhabitant of a foreign country, and 
had omitted to furnish security for costs within six 
weeks of the date of filing his appeal ; though no 
demand requiring him to do so had been made by the 
Court, or by the Respondents, and although he had 
offered by his Vakeel to furnish security, if required 
bv the Court. 

The Appellant’s petition of appeal to the Sadder 
Court at Calcutta stated the grounds of the suit, 
which had been dismissed by the Judge of the 
Ztllah Court of Dacca ; it further stated that the 
Appellant was then resident in England, and prayed 
that the Respondents might be called upon to appear 
in the appeal, and that the Appellant would after¬ 
wards file his grounds of appeal. 

Hy a proceeding of the Sadder Court, dated 
the 24th of November, *^54, it was declared that 
the petition had been received, and that notice 
had been served on the Respondems ; and it was 
therein also declared that the appt'al was admissible, 
and that notice would be issued to the Appellant, 
requiring him to file his reasons or grounds of 
appeal, within six weeks. The grounds of appeal 
were filed on the iith of December, 1854. The Re¬ 
spondent, 'Jagbandoo Bose, alone appeared, and put in 
a separate answer to these grounds on the 13th of 
March, 1855. This answer did not refer to the sub¬ 
ject of security for the costs of the appeal. 

On the 26th of June, 1855. a petition was pre¬ 
sented by that Respondent, which was the first notice 
the Appellant, or his Vakeel, had respecting the 

56 



JUGBl'NDOO 

Bose. 
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objection from want of security for costs. This peti¬ 
tion set forth that cl. i. of sec. 2, Be/i. Reg. XIV. of 
1829, declaretl that tl.e .Appellant, an inhabitant of a 
foreign territory, ought to furnish security of costs of 
Court within six weeks from date of filing appeal, 
otherwise that his case would he .struck off the file 
of pending cases; that the .Appellant had admitted 
in his petition of appeal, that he was resident in 
Engla}n1, hut had not furnished the necessary security 
bond : and prayed that the appeal might he struck 

olf the file. -nii.s petition did not contain any de- 
iiiHiuI for siK'h SAH'uritw 

H\ a proceeding of the Siultlcr Court of the 

20th of Jn/y. 1855. that Court held that they must 

decide, first, whether it was ncces.sary, as urged by 

the Respondent, in his petition, for the Appellant to 

furnish security for costs ; and, .secondly, whether in 

default of such security the appeal was liable to be 

struck off the file. And it was also declared by the 

Court that as the case was ready for hearing, it 

ivas proper to make an Order that the papers should 

be laid hcfore the Judges of the full French for trial 

•ind decision, and that the petition of the Respondent 

■should be .sent along with these papers before the 
Judges of the full Bench. 

f )n the 21 St of August, ,855, the case was accord- 
in^dy brought up F^efore the full Bench for hearing. 
The merits were not gone into. On the part of the 
Appellant, it was contended that he had lar-e fac¬ 
tories at /w, and that he „ as subject "to the 
Cony^any s Courts, although then residing in Eng- 
W ; and that Reg. XF^•. of 1829, sec. 2. cl. i, dfd 

e aiir" appeal, even when a 

^iHault could be dearly ascribed to the Appellant, 
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(ft) Act, N'o. HI. ol 1845 enacts that :—“Whereas it is not now bv 
law necessary within the territories subject to the Presidency of J'ori 

in Ueuf(txl, to take any security for costs in appeals before 
the Sudder Courts, and whereas no seem ilv for costs is now re- 
quired by law in appeals from the decisions of 3/..«.•///.< / and 
whereas it is expedient that appeals from all C'ourts sliould be put 
in this respect upon a uniform footing : 

“It is therefore hereby enacted, that within the said terrirot•ie^ 
It shall not be necessary in any (.'ourt ot appeal of the East India 
Company to take any security for costs ; but it shall be in the dis¬ 
cretion of eveiy such Court otap|)eal to demand securiiv for costs 
from the Appellant or not, as it shall see fit, before the Respondent 
is called upon to answer, any law or Regulation to the contrarv not¬ 
withstanding.’’ 

(^) Act, X^o. X\ II. ot 1847, recites that “ Whereas inconvenience 
has resulted from the rule that the discovery ol defaults in the 
prosecution ol suits and appeals brought in any Court of the East 
India Company, within the lerritoiics subject to the Presidencies 
of Bengal and Madras, invalidates all proceedings in such suits 
and appeals, which may have been hadsince the occurrence of such 
default : It is hereby enacted, that in llie said Courts every default 
of a Plaintirt or Appellant, in all suits or appeals now pending or 
hereafter to be brought, and in all suit which have been decided 
but aie still open to appeal, shall be held to be cured whenever the 
opposite party, passing over the default, shall have taken any step 
in the suit or appeal, and whenever the Court shall have passed 
judgment in the suit or appeal, whether such oppo site party shall 
or shall not have taken any sucli steps.” 


where he had been required to give security ; but 
that such Regulation only directed that the suit ol a 
FlaiiUifF. if security had been required, should not be 
proceeded with until such security was furnished. 
I'here were other subordinate questions raised, which 
involved the consideration of the Acts, No. 111 . of 
1845 ((z). and X\TI. of 1847 1 - nder the first of 

these Acts, It was questioned whether the requiring 
security for costs upon an appeal was not enlirelv 
in the discretion of the S//i/(/cr Court ; to be dc- 
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JUOUUNIXIO 
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niandfcl from the Appellant or not, as that Court 
should see ht, before calling on the Respondent to 
answer. Another question also raised before the Sud~ 
(h'r Court was. whether, under the Act, No. XVII. 
of I <'^47, if the omission to give security in the appeal 
hv the Appellant was to be considered a default, it 
ought not to have been held by that Court to have 
been cured by Respondent. 'Jugbundoo Bose, having 
taken steps in the appeal by filing his answer. The 
necessary security was then offered to be given by the 
Appellant, if the Court desired it. 

The judgment of the Court dismissing the appeal 
was pronounced hv Sir Robert Barlo'ic, on the 2ist of 
August, and was as follows:—“It has already 

been ruled, by a majority of the Court (see p. 279 of 
‘ Summary Decisions of Sttdder Dewanny Adaudut, ' 
in the case of Cafupbe//, Petitioner, decided on the 
29th Juiy, 1852), {a) that Regulation XIV. of 1829, 
must be held to include all territories beyond the 
jurisdiction of the Company’s Courts within the 
territories subject to the Presidency of Fort William, 
and, consequently, seturity is demandable from a 
party to a suit in the Company's Court becoming an 
inhabitant of England, pendente lite. Upon this 
ruling, by which we are bound, we are of opinion 
that is appeal must be dismissed. The Appellant, 
on filing his petition of appeal in the Zillah Court, 
described himself a resident in England. No security 
for costs has. to this day, been given. Cl. i, sec. 2, 
Reg. XI^^ of 1829. sets forth, that security must be 
furnished by Plaintiff, or Appellant, within six weeks 
of the date on which his plaint, or appeal, is filed ; in 
default, his suit shall not be proceeded in : and no 


S. C. Cal. Sml. Oew. Sutn. Decis. (Edit. 1855). 
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appeal shall be admitted on failure to furnish the 
required security, until the whole of the costs de- 
mandable from him in the lower Court, and the neces¬ 
sary security to cover costs in appeal, be g^i\en. It 
is Jrged, that Reg. Xn’. of 1829, is, in fact, a penal 
law, and must be construed strictly, and that the 

words, ‘ shall not be proceeded in,' do not, therefore, 
warrant dismissal of appeal. We observe, with refer¬ 
ence to Act, No. XXIX. of 1841, that a Plaintiff’s 

suit, or appeal, is to be dismissed on neglect to 
proi'eed within six weeks, as of t'ourse, without 
any notice to him, or any proceeding of the Court, 
and it never could have been intended to place 
a defaulting party under .Act, No. XXIX. of 1841, 
in a worse position than a defaulter under Regulation 
XIV. of 1829. A penalty of an ex-parte decision is the 
result against a defaulting Defendant or Respondent, 
by Reg. XIV. of 1829. Would the mere staying 

of proceedings in the case of the Plaintiff, or Appel¬ 
lant, be a penalty upon the Appellant ? Would it 

not rather be a boon to him ? For postponement 
contemplates prosecution of further proceedings sub¬ 
sequently. We hold that the Regulation can only be 
read consistently by subjecting both parties to penalty 
for laches; the PlaintilT to dismissal, and the Defen¬ 
dant to an ex-parte judgment ; such must be the inten¬ 
tion and spirit of Reg. XIV. of 1829, when read by the 
light of more recent enactment. The argument 
based on the provisions of the .Act, No. HI. of .845, 
and its application to the case before us, is not, we 
think, good. A discretion is certainly vested in 
Courts of appeal to demand security for costs from 
the Appellant, but that the Legislature did not intend 
to repeal Reg. XIV. of 1839, is clear. It is a special 
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law. not coming within the scope of the Act quoted, 
and mention of it is altogether omitted in it, and the 
provisions are not inconsistent with the Act in ques¬ 
tion. The appeal must be dismissed, with costs.” 

Messrs. I^oikcs and CoivDi, t\^'o other Judges of 
the Sitiidcr Dcii'iiniiy ^idoichit, also recorded their 
opinion in these terms:—“We concur in this judg¬ 
ment, except as to tliere being any analogy between 
Ben. Reg. XI\’. of iSjg. and Act. No. XXIX. of 
1841. The former is, in our opinion, in no respect 
affected by the penalty of default prescribed by the 
latter enactment. Let the Respondent in Court get 
irom .\ppellant the costs ot this Court, as per account 
made out b^ the accountant, ol c osts, together with 
interest from this day forward to the date of liqui¬ 
dation thereof. Let him apply to lh<* Ziliah Court 
lor tlie Ziliah costs. Proper orders will be passed 
there, in accordance with the Circular Order of the 
4th of March, 1836.” 

A petition for review was presented,, which ^vas re¬ 
jected : and another petition, praying for a further 
review, was also rejected, with costs. 

The present appeal was brought from the judgment 
ol the Jist ol August, 1855, dismissing the appeal. 

As the Respondents did not appear, the case was 
heard c.x^parte. 


Mr. R. Palmer, Q. C.. and Mr. Leith, for the 
Appellant. 


I'here has been a denial of justice in this case, and 
the Sudder Court ought to be ordered to reinstate 
the appeal and try the case upon the merits, as if 
tlie appeal had not been dismissed. It is apparent 
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that the Siniifer Court proceeded upou an erroneous 
construction of Ben. Reg. XI\’. of 1829. sec. 2, cl. i. 
The Appellant was never called upon bv the Respon¬ 
dents, or the Court, in the t(‘rms of that Regulation, 
to furnish security for the costs of the appeal : 
therefore, lie was not guiltv of anv default, or even 
laches, in not voluntarilv olTerinof security. Accordinp- 
to the true construction of that section of the Regu¬ 
lation, the Sudder Court had not the power, even 
if any default had been committed, which was not 
the ('ase. to dismiss the appeal upon that ground. All 
the Regulation reallv authoriz(*s the Court to do. is 
to declare that the appeal should not b(‘ proceeded 
with, until security for costs of appeal have been fur¬ 
nished by the Appellant. Again, it is not proved that 
the Appellant is “ an inhabitant of a foreign territory,” 
within the meaning of sec. 2. cl. i, of that Regida- 
tion, nor was it proved as a fact that he had ceased to 
be an inhabitant of 'The ICast India Company’s terri¬ 
tories, or that he was not subject to the jurisdiction 
of the Sudder Court. On the contrary, it appears by 
the pleadings, that he still held large indigo factories, 
though temporarily resident, pendente life, in England^ 
and in such circumstances security was not required, 
Roe, Petitioner (rt-). The provision contained in that 
Regulation in respect to security for costs, is solely lor 
the protection of the Respondents: therefore, sup¬ 
posing the Respondent. 'Jughundoo Bose, had been 
entitled under Regidation XIV". of 1829 to require from 
the Appellant such security, he was bound to have 
made his application at the earliest possible time after 
filing the petition of appeal, for it must be borne in 
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(«/) 2 Sevestre's Cases, 521. 
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mind that the petition stated the fact of the Appellant s 
absence in England. The filing of the Respondent’s 
answer to the appeal subsequently ought, therefore, 
to have been treated, on general principles of law, 
as a waiver of his right to the security for costs 
of appeal. If, therefore, the Appellant had been 
bound voluntarily to furnish the security and by 
omitting to do so, had made a default, stdl, under 
the .Vt, No. X\ I 1 . of 1847, such default ought 
to have heen held cured by the Respondent passing 
over it. and filing his answer. It would be so in Eng¬ 
land. Daniel's Chan. Prac., \’ol. II., p. 365 
1840), which shows that a disability is removed by 

acceptance of the answer. Moreover, the Act, No. III. 

of 1845, repeals Reg. XIV. of .829, sec. 2, cl. 

as that Act gives a discretion to a Court of appeal 
to demand from the Appellant, or not, as it should 
think fit, and before the Respondent is called upon to 
answer, security for costs, “ any law or Regulation to 
the contrary not^vithstanding. 


The Right Hon. Lori> KinGSDOWN : 

We are all of opinion that this judgment cannot 
stand, and that the suit must be remitted to India, 

to be tried on the merits. 

By the order in Council, made on the appeal, it 
was ordered and directed that the judgment of the 
Sudden Dewanny Adawiut of the 21st of August, 

reversed, and the suit remitted back to 

the Sudden Ueivanny Adaudut for trial. 
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The Zemindar of Ramnau .. Ai>pel!ant, 

AND 

The Zemindar of Yettiapooram ... RcspomientA 

\ 

On appear from the Sadder Dcwanny Adaiolut at 

Madras. 


This appeal was brought from two decrees of the 
Sadder Deivanny Adaudut at Madras, dated the 3rd of 
1841, and the 28th April, 1853, whereby an 
award made in favour of the Appellant’s late husband, 
the Zemindar of Ramnad, was held invalid, and certain 
lands, the subject in dispute between the Zemindar of 
Ramnad and the Zemindar of Yettiapooram were de¬ 
creed to be the property of the latter. 

The facts were these : 

The Appellant, Ranee Parvatha Nanchear, Zemin¬ 
dar of Ramnad, was the widow of Ramasaivmy Setoo- 
paty, the late Zemindar. I'he Respondent, Jayaveera 

° I>i esent ; Members of theKi.stbt Hon. 

Lord Kinfisdown, the Hight Hon. Thomas Erskine, the Right 
Hon. Dr. Lusliington, and the Rigiit Hon. Sir Edward Ryan. 

4ssr,<sW,-The Right Hon. Sir laiwrence Peel. 


nth, i2th, ^ 
13th July. 

An award, 
made \jpon an 
agreement to 
submit to the 
arbitration of 
the Collector 
ofthcDistrict. 
a dispute 
respecting 
the bounda¬ 
ries of certain 
lands lying 
between two 
Zetuindnrios, 
upheld Th«! 
agreement to 
stibmit to 
arbitration 
having been 
deliberately 
entered into, 
acted upon, 
and acqui¬ 
esced in by 
both parlies. 

The prohandi that the consent of 

was obtained V threats and the undue influence of the Colhctor. hes 

"ThfjuflRU^l a^P^s from fhe native Courls in /m.b, 

commencement of the suit. 

57 
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Rf.tfia Cooviara Ycttappa Naiher, was the Zemindar of 
yet tliipooram. The Zemindar ies of Namnad and 
Yetfiapooram were adjoininjy properties, and the lands 
in cjuestion la\ between the two Zemindaries, and 
wt-re claimed bv tlu‘ Appellant as being part of the 
\ illage of Perooianii, in the Talook of Paupanncoolam, 
in th<‘ Zcmindary of Ramnad, and by the Respondent 
as being part of the villages ot Mauvclh'oday, Pooda- 
lapooram, and Chinnoor attached to the Zcmindary of 
} ’cffiapooram. 

:\ dispute having In arisen between the 

.incesiors of the Appellant’s late husband and one 
>'i:'iieiimi \<ffiehiar reuarding tin* Ramnad Zcmindai v, 
the latter was placed under (iovernnient management, 
and ri'maint'd so from that time up to the year 1828. 
During this interval the inhabitants of the Peroo- 

SI 

nanii village permitted a vast extent of land of that 
\illag<* (which the Appellant contended, included the 
lands in dispute) to run to waste : and it was alleged 
that the then Zemindar of Yetfiapooram, the Respon¬ 
dent’s father, taking advantage of this circumstance, 

r» 

encroached upon the lands in dispute, and includ(‘d 
them within the boundaries of Mauvelivoday, Pooda- 
lapooram, and C/iifinoor, causing part of them to be 
brought uiuh-r cultivation bv the inhabitants of those 

O r 

\ illages, and that he ( onlinued encroaching and 
( laimed other portions of them. 

In ’January, 1823. a Punchayet, or native arbitration, 
was convened bv the head men of the above \ illages 
of Peroonauli on the one side, and ManveUvoday, 
Poodalapfoorayn, and Chnntoor^ on the other side, and 
on the 25th of tliat month a decision was passed by 
the members of the Punchayet, directing that four 
indixiduals who w(‘r<- the i!iha!)itants of the two \il- 
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lagcs of Chinnoor and Maitvdivoda\'y and who wen- tlu- 
principal owners of the boundary lands, should bathe 
and dress themselves in cloths of vellow colour, sprinkle 
milk over their heads, and put a blood mark on their 
forehead ; that one of them should bear a new pot of 
milk in his right hand, and the head of a black sheep 
in his left hand, and run, pointing out the boundaries 
of the two villages; and that two of them should 
follow him, marking the line of the boundary he 
would so point out. The princi})al owner of the boun¬ 
dary lands of the village of Poodalapoorum was also 
to run as above mentioned, followed in a like manner 
by witnesses, to mark the line of the boundary u hich 
would be pointed out to them. That soon after the 
marking of the boundary, the pot of milk and 
sheep's head should be buried under ground. A 
dispute, however, arose upon the terms of tlu 

PiiHchayet, whether the pot was to be an unbaked or a 

new burnt pot, and the ordeal was not carried into 

effect. A petition to enforce the award ol the Punchayct 
was presented, in 1833, by the Respondent’s father to 
the Board of Revenue, who endorsed on the back 
thereof that the Punchayet's award could not be car¬ 
ried into effect. 

The disputes between the neighl)ouring \iliagers 
still continuing, on the I2lh oi 'Jtdw 1833, (lovern- 
ment in a letter to the Board of Re\enue directed 

that the Collector of Madura or Tinncvcllcy, as arbi¬ 
trator, should settle the dispute of boundaries in 
question, and that a deed of consent should be 
obtained from both parties. Accordingly, in pur¬ 
suance of an order of Mr. Eden, the Collector of 
TinneveUcy of the 20th of June, 1834, the guardian 
of the then minor Zemindars of Rantnad, on the 7th 
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of Jiiiy, 1834, signed an agreement or submission of 
the dispute to the Collector either of Madura or 
Tin nevelley. 

The following letter, dated the 30th of June, 1834, 
was also sent by the Collector, Mr Eden, to the Ze¬ 
mindar of Yettiapoorani. “ As I have to ask you cer¬ 
tain questions regarding the dispute of the boundaries 
of the villages Maiivelivooday, belonging to your Zemin- 
dary, and of the village Peroonaudi attached to the 
Zemindary of Ramnad, you are hereby required to 
constitute a Vakeel, in whom you have confidence, and 
employ him to appear on your behalf before me, with 
your Mooktarnamah." Accordingly, the lollow ing 
Mooktarnamah,&i\.'iGC^\\\c qth of July, 1834, was given 
by the Zemindar of Yettiapoorani, to his Vakeel, Coma- 
reto Pillay :—" I hereby authorize you, Comareto Ptl- 
lay, to answer in my behalf to all the questions that 
may be asked by the Collector of Tinnevelley, 
in^ the dispute of the boundaries of the village Mau- 
velivooday, attached to my Zemindary, and of the vil¬ 
lage Peroonauli, belonging to Ramnad, and to agree to 
the settlement that may be made in the matter. I do 
further bind myself to confirm all you may say before 
the Collector in the said matter, in the same manner 

is if I had been personally present and consenting." 


And, on the loth of July, 1834, the Vakeel of the 
Zemindar of Yettiapoorani, under the power of 
attorney from th.e latter, signed the following subm is- 
sion of the matters in dispute to the Collector ol 
Madura :—“To Mr. Eden, the Collector of Tlnnevelley. 
The agreement given on behalf of the Zemindar 
of Yettiapoorani, in the Zillah ot I innevelley, by his 
Vakeel, Comareto Pillay. 1 shall abide b)' the de¬ 
cision that may be passed by the Collector ol Madura 
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regarding the dispute of the boundaries of the village 
of Peroonanli, attached to the Zemindary o{ Ramnad, 
in the Zillah of Madura ; and of the village of Mauve- 
iivoday, belonging to the Zanindary of the above 
Yettiapooram, on his coming to the spot, and on his 
perusing the documents of both the parties. In this 
wise, I give this agreement with my free will. ” 

The Zemindar of Yettiapooram was apprized by 
letters from the Collector of Tinnevelley, dated the 
i6th and 17th of July, ii^34» oi his KrtX’cc/'x consent 
having been given, and also by a notice from the Co 1 - 
lector of Madura^ dated the 14th of July, 
ing the time and place of the intended arbitration. 
He acknowledged the receipt of the above letters and 
notices, and in a petition to the Collector of Tinnv- 
velley, dated the 19th ot July, 1834. stated that he 
had authorized his Vakeel to appear and plead the 
cause on his behalf, before the Collector of Madura ; 
and asked particularly for directions whether he should 
appear personally, or send his P akeel ; to which the 
Collector answered, that he might adopt whichever 
course he thought proper. 

In accordance with the above deeds ot consent, a 
plaint on the part of the minor Zemindars of Ramnad 

was hied and presented to Air. Blackburne, Me: Co\\g.c- 

tor of Madura, on ihe 25th of July, 1834, claiming 
the lands in dispute, which were set out on a plan 
hied the same day. By the answer of the then 
Zemindar of Yettiapooram to the plaint, he claimed 
the lands as part of his Zemindary. On the part ol 
the Zemindars of Ramnad, eighteen documents were 
given in evidence, and twenty-two witnesses examined. 
On the part of the Zemindar of Yettiapooram, thirty- 
hve documents were produced, and twenty-two wit- 
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nessfs t*xaniiiKd : and on the pari of the (iovernnienl 
twenty-tour witnesses. No objections were ofiered by 
the Zemindar of the Yettiapooram, or his Vakeel, 
either in the pleadings, or viva voce, to the regularity 
of the proceedings or the competency of tl'.e arbi¬ 
trator. On tile 23rd of August, 1834, Mr. Black- 
hurne made his award, decreeing the lands, consisting 
by the then measurement of 4,016 coorkums, to the 
Zemindars of Ramnad. 1 he boundary stones were 
(ixed and the lands in question delivered over to the 
Zemindars of Ramnad. 

d he Zemindar of Yettiapooram being dissatislied 
with the award of Mr. Blaekbiirne, petitioned the 
Hoard of Revenue for a stay of execution of the 
award, with a vi<'W of appealing from it. but the Hoard 
of Revenue declined to admit an appeal, considering 
that both parties had consented to the arbitration, 
and had bound themselves to abide bv the decision of 
the arbitrator, and referred the Zemindar of Yettia¬ 
pooram to the Civil Courts. 

Accordingly, the Zemindar of Yettiapooram filed 
his [)laint in the Zillah (i.ovwK. oi Madura on tlie lytli 
of August, i^' 36, against Ranee Mungalasieary Nau- 
cJiiar and Dura Raja Xaucliiar, the minor Zemindars 
of Ramnad, by their then guardian, Mootooveroy Xau- 
chiar, and against the manager ol tliat Zemindary, tor 
the recovery of 37951 ’ ropes of Malgoozary Punja 
lands, valued at Rs. 3,708, and therein stated to be 
situated in the villages of Mauvelivoday, Poodalapoo- 
ram, and Chinnoor, and for the recovery of Rs. 792. 

I a. 2 p., the amount of ieerva due for two years 
Irom Fuslee 1244 (1834), and also for the removal of 
two boundary stones newly planted on the northern 
limit ol Poodalapooram, and on the southern limit of 
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Chinnoor. The plaint, after mentioning the proceed¬ 
ings of the Pn nchayet in 1823 and the circumstances 
connected with the award of Mr. Blackburne, of the 
A^gitsfy 1834, complained that the arbitrator 
had passed an unjust decision without perusing the 
papers, and upon insufhcienl grounds, and prayed 
that the award of the Collector of Madura might be 
set aside, and that llie stones placed at the western 
boundary ol Poodalapooram, and tlie southern bound¬ 
ary of Clintuoor respectively, nhich had been placed 
in accordance with the award of Mr. B/ackbur?ic\ 
might be removetl. To this plaint the Defendants 
took a preliminary objection, by petition, that both 
parties were concluded by the award of Mr. B/ackhurue, 
of the 23rd oi Augusts 1834. A counter petition was 
filed by the Zemindar of Yettiapooram, in which he 
urged that the Collector was not authorized bv any 
Regulation to make an award. 

Upon these petitions, Mr. Thompson, the acting 
Judge of the Zillah Court of Madura, made an Order, 
dated the 9th of January, 1837, expressing his 
opinion, that after the deeds of consent to abide b)’ 
the decision of the Collector, it was not just for the 
party cast to assert that the award passed by the Col¬ 
lector upon such reference was not right, and that it 
was not proper for him to solicit a re-investigation of 
the case by a Civil Court, and held that the cause 
having been once decided by a competent authority, 
was not admissible under sec. 10 of Mad. Reg. II. of 
1802. On appeal, the Provincial Court by an Order, 

• dated the 26th June, 1837, concurred with the ZiUah 
Court, and upheld the award ; but on a further appeal 
to the Sudder Deu'anny Adawlut, that Court, bv an 
Order dated the 20th November, 1837, observed, that 
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as tar as tl.ev coulci underslancl the Petitioners state- 
ment. the Collector of ^laiiura had not acted under 
any Regulation, but as an aiV>!trator to Mhcm differ- 
ences ^\e^e relentd by mutual consent of the parties 
concernetl ; that that Collectors a^ard of the 23rd of 
Aitgi/sf, 1834, \yas sO far yalid, that it the suit of 1836 
wore ordered to be reyiyed. the Court would be bound 
to pass a decree conformable to that decision^ unless 
the Petitioner could proye that part ot his petition 
which asserted that the relererce made to the Col¬ 
lector had not his assent. 

A further petition to the Sudder Court was presented 
by the Zcmhidar of Yettiapooram. who staled that he 
was prepared to establish that the reference to Mr. 
Blackburnc was made without his consent, whereupon 
that Court made an order, dated the 15th of January, 
18^8. directing the suit of 1836 to be reviyed, but in¬ 
timating that the inquiry should in the first instance 
be confined to the question of the validity of the award, 
and that vinless it was proved by evidence that the 
Petitioner had not previously consented to refer the 
matter at issue to the decision of the arbitrator, or 
that the award involved a matter not expressly referred 
by mutual consent of the parties to the decision of 
t he arbitrator, the Court was not to enter upon 

the merits or try the cause. 

The suit was accordingly remitted to the Ztllah 
Court of Madura, and on the 22nd oi August, 1838, 
Mr. Anstruther, the Ziliah Judge, recorded the fol¬ 
lowing points for the Plaintiff To prove that as 
soon as the circumstance of the KararnamaJi (or deed 
of consent) taken by Mr. Eden on the loth of July, 
1834, was made known to the Yettiapooram Zemindar, 
he at once protested to the propt'r authorities, or to 
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any authority ; and that when directed by order of the 
Collector of Tinneveiley, or of the principal Collector 
of Madura, to produce his accounts, documents, &c., 
to enable the inquiry concerning the disputed land at 
Peroonaiilt to proceed, he protested against the inquiry 
as one never agreed to bv him, and of which the 
Kararnamah had been executed without his or his 
Vakeel's consent.” 

In order to establish that he had so objected, the 
Zemindar of Ycttiapooram hied a petition, containing 
this statement :—“ Notwithstanding the Plaintiff was 
informed by the Enayetnamah (written notice) that the 
deed of consent was obtained from his Vakeel, who 
also informed him that it was obtained by compulsion, 
thereupon the Plaintiff, who is a Zemindar dependent 
upon the drear (Government), though that he could 
not at once sternly refuse to abide by the deed of con¬ 
sent extorted by the Collector of the district, and 
addressed an Ursee (memorial) to the Collector, 
on the 14th July, 1834, requesting that should the 
Collector of Madura repair to the disputed land he 
would also come there and pass a just award, 
and that, if he would not do so, he would send 
a respectable employe in his Cutcherry to the spot 
at that time to examine the accounts, documents, 
&c.” No further evidence or explanation being 

offered on the part of the Zemindar of Yeffiapoo- 
ram, Mr. Anstruthcr made an Order, dated the iith 
of September, 1838, as follows :—“ The Vakeel of the 
Zemindar of Yettiapooram has attempted to prove by 
reference to Ursees and orders, dated on or about 
the 14th of July, 1834, that he never agreed to the 
reference to a Funchayet as it was constituted, and 
that he did all that was proper towards objecting 
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to the forced agreement of his Vakeel. In the 
face of this, the Court is in possession of the Zemin- 
liars Mooktarnamah to the Vakeel, dated the 9th of 
July ; his L’rzee to the Collector of the same date, 
authenticating the Mooktarnamah ; the agreement of 
the Vakeel, dated the loth of July, to abide by the 
decision of the Principal Collector of Madura', from 
the nearness of dates of whicli, it is clear that the 
Zemindar and his Vakeel were close at hand to the 
Collector’s Cuicherry, and consequently able to prevent, 
or at all events to protest against, any intimidation. 
On the igth of July, the Zemindar, acknowledging the 
propriety of the arrangements, wishes to know whe¬ 
ther he in person should attend, or whether he should 
send a V'akeel to attend the inquiry. It appears, 
therefore, that the Zemindar empowered a Vakeel, 
that the Vakeel acted, and that the Zemindar acqui¬ 
esced in and confirmed his acts, and any attempt now 
to prove he did not do so would be waste of time. 
As it is highly desirable that the rights of the question 
should not be considered undetermined longer than is 
absolutely n<*cessary, and as the Sudder Court have 
ordered that the suit might be entertained only if the 
Yetliapooram Zemindar coultl prove the Vakeel was 
forced against his will to execute the agreement 
which is now shown to be impossible, the dispute is 
to be considered finally at rest.” This decision was 
on appeal affirmed by an Order of the Provincial 
Court, dated the iith oi February, Sudder 

Court, however, on appeal, passed an Order, dated the 
6 th of July, 1^39, wherein they observed that their 
Order of the 15th of January, 1838, appeared to have 
been misunderstood, and, at all events, had not been 
conformed to, and that the object of that Order was, 
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that in the event of the validity of the award h('in^ 
satisfactorily establislied, a decree shoidd be passed 
declarinof the award to be valid, without any refere nce 
to the merits of the cause, but that it appeared in fact 
that the suit had not been revived, and that no decree 
of Court had been passed ; the Siu/th’r Court, therefore, 
directed that the suit of 1836 should be revived, w ith 
the view* of determininof the validity or otherw ise of 
the aw^ard of the arbitrator, and should that award 
be pronounced invalid, and be set aside, the Zillah 
Judge was to proceed in that case to try and determine 
the claim of the Zemindar of Yeftiapooram on the 
merits. 

The suit of 1836 was again remitted to the Zillah 
Court of Madura, and the Defendants, the former 
guardian and the manager, filed a petition for inquiry 
by evidence into the facts relative to the deed of consent 
alleged by the Plaintiff to have been obtained by force. 
But Mr. Elliott, the Zillah Judge, without ascertain¬ 
ing the alleged force by the examination of witnesses, 
as directed by the Sudder Court, passed an Order on the 
iithof November, 1839, to the effect that the Zemin¬ 
dar of Yettiapooram did not consent to have his dis¬ 
pute settled by the decision of Collector of Madura, 
and in consequence that he was not bound to abide by 
his aw'ard, and that a decree should be passed on 
the merits of the cause. 

The Defendants, by petition, complained to Mr. 
Elliott that he had committed the same error which it 
was said Mr. Anstruther, the former Zillah Judge, had 
fallen into; namely, had decided the question of the 
validity of the award upon a mere perusal of the pro¬ 
ceedings, without calling upon the Plaintiff to examine 
witnesses to prove the alleged compulsion, and prayed 
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that final orders on this point might be passed only 
after an examination of the witnesses of both par¬ 
ties. 

Xo attention was paid to this petition, and Mr. 
Elliott's Order was, on appeal, affirmed by the Provin¬ 
cial Court, and that Order of affirmance was appealed 
from to the Sadder Court. 

Application was made by the Defendants for further 
time to put in their answer, in consequence of the 
appeal to the Sadder Court then pending, but exten¬ 
sion of time was refused, and answers not having 
been iiled through the dissensions of the Defendants, 
the then guardian and the manager of the Zcmtndary of 
Ramnad, the Zillah Judge ordered that the suit should 
be tried cw parte as regards the Defendants, and, on 
the 27th of March, 1840, recorded points for proof 
of the cause on its merits. 

Evidence was entered into by the Plaintiff, but no 
evidence was entered into by the Defendants. 

On the 8th of May, 1840, Mr, pronounced 

his judgment on the merits, ex parte, in favour of 
tlie Zemindar of Ycttiapooram, decreeing the lands 
in question to be restored to him. This decision was 
given, notwithstanding a petition to Mr. Elliott from 
the Appellant, on behalf of the minor Zemindar, 
Dura Raja Nauchiar, stating the dissensions between 
the guardian and the manager, and praying for a stay 
of proceedings until a final Order should be passed 
by the Sadder Court. 

A petition of appeal to the Sadder Court was pre¬ 
ferred by the Appellant against this decree, also a 
petition was presented to the Zillah Court of Madura, 
praying for a re-investigation of the suit, on the 
ground that the ex parte decree of Mr. Elliott had 
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been made in favour of the Plaintiff at a time when 
the minors were destitute of a guardian, and whilst 
that office was in dispute. Mr. Babnigton, the then 
Judge of the Ziiiah Court, refused to interfere in the 
revival of Mr. '.S' decree, on the ground that a 

petition of appeal had been presented to the Sudihr 

Court. 

On the hearing of the Appellant's petition of 
appeal, the Sudder Court, by an Order dated the 3rd 
of May, 1841, agreed with Mr. Elliott, who had set aside 
the award of Mr. Blackbttrne on the ground that the 
Zemindar oi Yettiapooram had not himself signed a 
bond. As to the merits of the case the Court re¬ 

marked The decree of the acting Zillah Judge 
subsequently passed on the merits of the case has 

been founded on the evidence offered before the Prin¬ 
cipal-Collector of Madura during the arbitration, and 
no. evidence whatever was taken by the acting Zillah 
Judge during the trial of the suit. In this the Court 

observe that the acting Zillah Judge has erred. He 

should have received anew all the evidence to be 
offered by the parties, and should have decided on it, 
the arbitration of the Collector being a private trans¬ 
action, not recognized by any Regulation, and the 
proceedings and examinations held and taken by the 
Principal Collector not being admissible by the acting 
Zillah Judge as evidence, as they would have been, 
supposing them to have been taken before a regularly 
constituted Court. It also appears that the former 
and present guardian of the minor Zemindar of Ram- 
nad have taken ver>' different views of this suit, 
and that neither has yet been fully heard in it on 
behalf of the minor. It is desirable that the latter, 
who alone has the legal right to represent her, should 
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now be heard in this suit. On these grounds the 
Court resoKe to set aside the decree, and direct that 
the suit be re-admitted on the file, and decided de ?iovo 
on the merits, after a full examination of documents 
and witnesses before the Zillah Court.” 

4 'he Appellant, as the guardian of the minor Ze- 
/ni?id(ir, felt aggrieved at the last-mentioned decree of 
the Sudder Court, in regard to the award of Mr. 
Blackburne, inasmuch as the validity of the award had 
never been investigated by evidence; and after the 
examination of witnesses in the cause in a regular 
manner: but the decree not being a final one, the 
Appellant was advised that the practice of the Court 
would not admit an appeal to Her Majesty in Council 
from an interlocutory Order, under the provisions of 
Mad. Reg. VTII. of 1818, but that she might set up the 
award in the Zillah Court, and reserve the appeal to 
Her Majesty in Council in respect thereof, until the 
Sadder Court had pronounced a final judgment in the 

cause (/?). 

The Zillah Court having been abolished, and its 
duties devolved upon a subordinate Judge, the 
suit was placed on the file of the Court of the 
subordinate Judge of Madura, and a supplemental 
plaint was filed by the Respondent, on the 9th of July, 
1841, against the Appellant as guardian of the minor 
Zemindar. 

A great many interlocutory proceedings took place. 
On the part of the Plaintiff no fresh documents were 
filed, but there remained on the file of the Zillah 
Court the documentary evidence which had been 

(rt) Sec upon ihis point Maliarajah Molicsluir Sing v. The Bengal 
Government, ante, p. 284. 
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filed. These were copies of some of the docu- . . 

merits, the origrinals of which had been ofiveii Thk 
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in evidence betore the arbitrator, Mr. Blackbui }ie, of 

and were the same copies which the Sudder Court amnad 

had, by its Order, dated the 3rd of May, 1841, de- ^ 

. . ' . Zemindar 

dared to have been improperly received in evidence of 

by Mr. Elliott. No other evidence was tendered on ‘ ^oor\M 


the part of the Plaintiff. On the part of the Defend¬ 
ants no evidence was tendered, as the documents of 
the Zemindary of Ram?iad were in the possession of 
the Collector of Madura, as agent for tlie Court of 
Wards, who had not been made a Defendant. 

Notwithstanding the imperfect state of the suit, 
and before the title of the Appellant as Zemhidar was 
confirmed, the subordinate Judge, Mr. Limond, pro¬ 
ceeded with the cause, and on the 8th of November^ 
1845, took the opinion of the Pundit of the Zillah 
Court of Madura, who advised him that in case of 
there being no neighbours and others who had known 
the boundary, nor marks to ascertain the same, the 
contested land should be divided in equal shares be¬ 
tween the two disputing villagers. In accordance 
with this opinion, the subordinate Judge decreed on 
the 12th of November, 1845, that the disputed land 
should be equally divided between the litigating par¬ 
ties, and that each party should pay his own costs. 

The Appellant appealed from this Order, and a 
decree, dated the 14th of March, 1849, was passed by 
the Civil Judge, Mr. Baines, affirming the decree of 
the subordinate Judge, of the 12th of Novetnber, 1845, 
but intimating an opinion that if the Zemindar of 
Yettiapooram had appealed, he would have decreed 
the whole of the disputed lands to him, on the ground 
that under the circumstances, the Zetnindar of Ram- 
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fiad must be treated in the light of a Plaintiff, and so 
bound to make out her case, and that as she had ten¬ 
dered no evidence her claim ought to be dismissed. 

In consecjuence of this intimation the of 

Ycttiapooram filed a petition for a review of the decree 
of the Civil Court of the 14th of March, 1849, and 
on the 4th of July, 1S49, the Civil Judge applied to 
the Suddcr Court for leave to review his judgment. 

In virtue of an authority from the Sudder Court, 
Mr. Baines pronounced a revised decree, dated the 
2nd of August, 1849. adjudging that the of 

Ramnad should restore the whole of the disputed lands 

to the Respondent. 

On the 1st of October, 1849. the Appellant pre¬ 
sented an appeal to the Sudder Court against the re¬ 
vised decree of the Civil Judge of the 2nd of August, 
1849, on the ground, among others, that the Court 
had no power to review its decree under the cl. 2. 

sec. 6, of Mad. Reg. X\ . of 1816. 

By an Order, dated the 29th of September, 1852, 

the Sudder Court gave leave to the Appellant to ap¬ 
peal from the revised decree of the Civil Judge for 
the following reasons “ Firstly, because the pro¬ 
priety of laying the onus probandi on the Defendant is 
doubtful. Secondly, because, if onus probandi is 

to rest with the Defendant, it appears necessary for 
the ends of justice that this should have been pre¬ 
viously declared, and points laid down for the Defen¬ 
dant to prove accordingly. Thirdly, because the de¬ 
crees of the lower Courts are defective, inasmuch as 
no points were recorded for proof, as required by 

cl. 3, sec. 10, Mad. Reg. X\ . of 1816. 

The final decree of the Sudder Court was pro¬ 
nounced on the 28th of April, 1853, whereby the 
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Order of the ZUlah Judge, dated the i ith of Novem¬ 
ber y 1839, was upheld, and the appeal of the Appel¬ 
lant was dismissed with costs. The reasons gi\en b\ 
the Court, so lar as they are material, were these . 
First, that the Respondent’s father having been 
long in possession of the disputed lanil before tlu 
award of 1834, the onus probandt was on the Ap¬ 
pellant, and as she had adduced no prool ot her title 
or possession, except the award of 1834. the decree 
in favour of the Respondent was right. Secondh, 
that although the omission on the [jart ol the subor¬ 
dinate Judge to record points was unejuestionabU a 
defect in the proceedings, yet the Appellant had not 
been prejudiced thereby, but had been afforded full 
opportunity of adducing proof of her title. 

As the amount in dispute was under Rs. 10.000, 
the Appellant did not apply to the Sudder Court 
for leave to appeal from this decree within 
six months, the time limited by the Order in 
Council of the 10th of AprUy 1836. A petition 
was afterwards presented to Her Majesty in Council, 
explaining the grounds of delay, and praying for 
leave to appeal from the decrees of the 3rd ol 
Mayy 1841, and the 28th of Aprily 1853. Special 
leave to appeal was granted by their Lordships, and 
the appeal from those decrees now came on for 

hearing. 

Mr. R. Palmer, Q- C., and Mr. IV. IV. Mackesoa, 
for the Appellant. 

The Sudder Court was wrong in affirming the Order of 
the I ith of Sovembery 1839, made by the Zillah Judge, 
by which the award of the Collector of Madura, o\ 
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23r<J of August, 1S34, was set aside. That Court, 

on the eontrarv, oui^ht to have reversed such Order, 

« 

on the irroui^d that there was no evidence before the 
Zillah Judj^e to impeach the validity of the award. 
Moreover we submit the suit was defective, and the 
whole proceedings taken were vitiated ; first, no 
points were recorded b\' the subordinate Judge as 
retjuired b\' Afutt. l^eg. X\ - of 1S16, sec. 10, cl. 3» 
Srimuf Moottoo I'ijiiya Raghanadha Gowery Vu/fubha 
Perria Woodia 7 'aver v. Rnny Atiga A'looffoo Na- 
c/ifur {u), and secondly, in the suit of 1836, the Ap- 
|)ellanl never had any opportunity of proving her title 
on the merits. [Dr. l.ushiugtou : We lliink that you 
mu^t. in the first Instance, coniine your argument to 
the validity of the award.] 'I'he case of the Appel¬ 
lant upon that head is confined to this : either the 
award iriust be upheld, and the lands restored to tlie 
Appellant, or there must be a new trial. We contend 
that the .Appellant is entitled to have the award of 
Mr. Blackhurnc, of the J3rd of August, 1834, speciii- 
caiiy <'xecuted. Both parties mutually consented 
to this arbitration, and to be bound by the award. 
I hey produced their deeds and witnesses in support 
of their respective titles. The merits were fully 
entered into and discussed before the award was com¬ 
pleted, and wc submit that such an award so deli- 
beratelv considered must be held conclusive and bind- 
ing on the parties. But even if the award be deemed 
invalid, then, in the alternative, we <ontend that 
there has been no trial oi^ the merits. The decree 
of Mr. Limoiid, the subordinate Judge, dated the 
12th of Novcmlter, i^^45, as well as that of Mr. 


(fi) \ Moore's Itid. App. C\Tses. 27S 
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Baines, iho Civil Judgo, of the 2iul of i.S 4 '). 

was tounded on mere cx-partc evidence, without any 
opportunity having been ottered to the .\ppeUant to 
adduce evidence. In eonsequence of the .Appellant 
having no opportunit)’ ol producing evidence, there 
never were materials before those Judges trom which 
a judgment on the merits ol the .Appellant s title 

could be pronounced. 

Mr. Rolt, y. C., Mr, Badclcy, and Mr. Jnekson, 
for the Respondent. 

The question being narrowed to the validity of tlie 
award, we submit that the award of the Principal 
Collector of Madura, of the 23rd of August, iSjd, 
was not only illegal in itself, as being dc ultra vtres. 
Mad. Reg. 11 - of 1803, which Regulation delmes and 
prescribes his powers, but was contrary to the evi- 
deuce adduced belore him as arbitrator, and is, there¬ 
fore to be treated as wholly inoperative and invalid 
as against the Respondent. Neither the award itscll 
nor the reference or proceedings upon which it was 
founded were ever authorised by the Respondent, or 

can be deemed legally binding on him, or on any an¬ 
cestor or predeces.sor of his, or upon any other person 
competent to bind him, or prejudice his rights or title, 
Watson on Awards, p. 2 (2nd edit.), liven it such a 
consent was given by the Respondent, as is insisted on 
by the other side, it was under pressure and threats ol 
the Government authorities. Neither could he be 
aware of the finality of the award. TW. Reg. Mb, 

sec .1 of .81b, provides for an appeal from an aw ard 

of a Punchayet, and the Respondent considered it 
.vould also he m his case, buch award moreover, 
having been pronounced illegal and invalid by the 
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ZiHah zxnd Su(^(h'r Courts, cannot now be considered as 
of anv force or value. Those Courts not onlv set aside 
the award, but established the right and title of the Re¬ 
spondent, after a full and careful consideration of the 
merits of the case, and such title must now be upheld. 
W'lth regard to the objection that the Appellant was 
precluded from producing evidence of title, we sub¬ 
mit that as the Appellant was invited and required 
to produce evidence of her title, and by her laches 
omitted to do so, any further application ought to be 
hnallv and conclusively rejected, without allowing any 
protraction, bv a remittal to India, of a suit which 
has been already litigated for upwards of twenty years. 

Their Lordships’ judgment was delivered by 


The Right 1 Ion. Dr. Ia SHINGTON . 

20th July, The parties to the present litigation are the Zemin- 

(iar of Ramnad, the Appellant, and the Zemindar of 
Yett iapooram, the Respondent. They are the owners 
of two Zenundar ICS in the vicinity ol each other, and 
the [)rimary question was one ol boundary; whether 
certain disputed lands belonged to the one Zenundary 
or the other. 

verv long litigation ensued, in the course of 
which several decrees were pronounced by the Courts 
below ; but the important decrees with which we have 
to deal, are a decree dated the 3rd of May, 1841. and 
a decree bearing date the 28th of April, 1853. Both 
these decrees have been appealed from. 

On the 23rd of August, 1834, Mr. Blackburne, the 
Collector of Madura, within whose collectorship the 
Zeniindary of Ramnad was situate, made an award 
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whereby he decreed that all the lands in dispute, 
amountino- to 4,01b coorkinns, belonged to the Zemm- 
(iarv of Ramnad. 

By the decree of the 3rd ol .l//?^', i S41, the A'/z^A/er 
Court affirmed the Order of Mr. Elliott, dated the 
iith of Noveoihcr, 1^139. setting asidi* this award. 

As this award and decree embraced the whole pro¬ 
perty in dispute, it was perfectly obvious that the hrst 
consideration was whether the decree of the 3rd of 
May. 1841, was well founded or not; or, in other 
words, whether the award was to be deemed valid 
or not. If the award was valid, all subsequent pro¬ 
ceedings necessarily fall to the ground. I'heir Lord- 
ships, therefore, determined, in the hrst instance, to 
conHne the argument to that question, and to dispose 

of it. 

For the purpose ot duly eonsidering the decree of 
the 3rd of ■84'. tlie validity of the award, 

it will be necessary to take a short view of the cir¬ 
cumstances which gave rise to the dispute between 
the parties, and which led to the making of that 
award. It may be that, if any doubt arises as to the 
meaning of any of the written imstruments, their 
meaning may be more satisfactorily ascertained by 
reference to the preceding facts and the surrounding 

circumstances. 

It can hardly be necessary for the purpose we have 
now in view to take into consideration anything 
which occurred after the decree of the 3rd of May, 
1841, for such circumstances can scarcely have even 
a remote reference to the award itself, or to that 

It appears that at an early period, whether in 1813, 
or not, matters little, disputes had arisen respecting 
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the boundaries of the Zemindaries and the lands in 
question. !n January, 1823. a Punchayet 

convened, with a view of settling the question in dis¬ 
pute. 'I'he Punchayet failed to make any arrange¬ 
ment, and the ordeal prescribed by Indian custom was 

not carried into effect. 

'Fhus things remained until 1833. It is useless 
to attempt to ascertain the reason why the ques¬ 
tion remained so stationary. At the time last men¬ 
tioned, the Zemindar of Yettiapooram petitioned the 
Board of Revenue to give effect to this native Pun- 
chavct, and we think, looking at the nature of the 
ordeal, it is not surprising that the Board refused its 

consent. 

The dissensions respecting these lands, however, 
not only continued, but led to broils and bloodshed, 
so that it became the duty of the Government to in¬ 
terfere. The Government did interfere accordingly, 
by letter addressed to the Board of Revenue, dated 
the 12th of July, 1833. That document, as far, at 
least, as we are able to ascertain, is contained in an 
extract from the proceedings of the Sadder Adawlut^ 
under date the 3rd of May, 1841 : and is there stated 
tVius :—“ It is, moreover, shown by the above pro¬ 
ceedings, that on the 12th of July, 1833, Government, 
in a letter addressed to the Board of Revenue, parti¬ 
cularly ordered that in the event of the matter being 
referred to the arbitration of either of the Collectors 
of Madura or Tinnevelley, the principals should be re¬ 
quired to enter into a bond, binding themselves to 
abide by the decision.” And further declared, “the 
Collector himself not competent to decide the case, 
except on the mutual consent in writing of the liti¬ 
gating parties.” That is all, we believe, that can be 
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found of the precise contents of this very important 
instrument. It is, ho\ve\'er, also set forth, to a cer¬ 
tain extent, in a petition tiled in this suit. It is rather 
in different terms, but to the same effect. 

Now all these facts and circumstances must have 
been known to both parties. The subject in dispute, 
the vain attempt to settle it by the native 
the interference of Government by attachment, and, 
unless the Collector was wholly regardless of the 
positive orders of the Government, the parties must 
have b^en apprized that no settlement by arbitration 
could take place without their consent. 

We must now inquire into what took place between 
the Collector of Tinnevelley and the j>arties to this 
award, or rather between the Collector and the Zemin¬ 
dar of Yettiapooram ; for, no doubt, the guardian of the 
Zemindar of Ramnad gave his consent to the arbi¬ 
tration in adequate terms, and was bound by such 

consent. 

So far as appears, it is probable there were some 
previous communications ; but the first written com¬ 
munication now appearing from Mr. Eden, the Col¬ 
lector of Tinnevelley, was written on the 30th of 
ynne, 1834. 4 he letter is to this effect [see same 
set forth, ante, p. 444 -] Perhaps there was some 
ambiguity in this letter, but, to ascertain exactly 
what passed, we must look at the whole of the 
facts of the case. The ambiguity arises from there 
' being no mention of arbitration in express terms. 
The requirement of a Vakeel was according to usage, 
and the power of attorney, if not required by the 
orders of Government, was a proper precaution. 

What occurred immediately after the receipt of 
this letter, we do not accurately know ; but it 
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appears Uiat an order was issued by the Collector, or 
a letter written bv him. dated the 4th ot 'Jidy. 1 ^ 34 * 
I’nlorUinalt Iv. again, w e only know the contents of 
that letter from the petition of the Zemuidary 
dated the pth of 'July, i!S 34 - ^ making due 

alUwvanees lor translation and eastern modes of 
expression, tliis petition, or letter, gives the clearest 
evidence of the course of the transaction. It shows 
u liat the Zemindar understood, and what he purported 
to do. It recites the substance, as we coiu.eive, of 
t!»e order of July the 4th, namely, that he was to 
send a Wikce! witli power ol attorney, not merely to 
answer questions as to the boundary, but to admit 
proposals for the settlement of th(‘ dispute, and he 
states that he sends tlie Vakcc! accordingK ■ I hat 
is the substance of that letter, and it is thus recitt.d 
in the petition In obedience to your order, dated 

the 4th of J^dyy directing me to send rny authorized 
Vakecd with a Mooktarnamah, to answer in person 
certain questions put to liim regarding the boundary 
dispute between the village of Manveiivoday, attached 
to my Zemiudary, and that of the village of Poroo- 
nanli, attaclied to the Zemindnry ot Ramnad. and to 
admit anv proposal which might be made for tht set¬ 
tlement of the said dispute.’ 

l.ooking at all the circumstances, it does not appear 

to us that any real doubt can arise as to the meaning 
of this letter. There is no real ambiguity in the ex¬ 
pression “any proposal which might be made for the 
settlement." To consent to a mode of arrangement 
is to consent to an arrangement of the matter m 
dispute in a particular mode. It would really be 
absurd to say, I consent to any mode ot arrange¬ 
ment you ])leas<‘ t(» point out, but I will not b(* 
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bound bv what is done under it. If there were a 
shadow ot doubt, \\liieh we do not think there is, 
the eoiK'lusion to this letter would renio\e it. 'I'lu 
conclusion is in these words:—“ Therelorc , 1 request 
your Honour will be pleased to inquire into my ease, 
and pass a just decision.’* 

The next step in this case is the Mooktarfiatfin/i, 
or power of attorney, which, though apparently dated 
on the 9th of in this part of the proceedings, is 

manifestly of the date of Jifly the 9th. 1S34. the date of 
the petition, part of which has just been read. This 
document is to be read, if it be obscure at all, in 
conjunction with the petition, stating that the \ okecl 
was appointed for the settlement of the case. The 
Mooktarnamah states—[see ante, p. 444]. 
all of opinion that this power of attorney, though 
not framed with the precision which ought to be 
found in everv legal instrument, still adequatel} 
expresses the intention of the ; making due 

allowance for the vagueness which is inherent in most 
Indian documents. It authorizes the Vakeel, by it 
appointed, to act on behalf of the Zemindar for the 
settlement of thes<- very disputes. Provided the \ a- 
keel was duly authorized by his jjrincipal, no doubt 
has been raised, nor could, we think, have been raised, 
that the deed of consent executed by him on the loth 
of Jjiiy 'vas, to all intents and purposes, sufficient, un¬ 
less the signature of the principal was indispensable. 

The document next to be referred to is the 
deed of consent, dated the loth of Jniy, 1834 
_[|see ante, p- 444]- This deed of consent mentions 

a reference to the Collector of Afadura. True 
it is that the correspondence had been carried on 
between the Zemindar and the Collector, not of 

60 
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Mtuiuru l)ul ot ThinvvcUey. within whose District 
) was situate ; and it is possible that the 

Zcniinday lui^ht have expected that Mr. Eden, the 
(.ollcctor i)f that District, would personally have 
math- tile investigation. 1'his might have been so ; 
but ihi^ expectation is not of the essence of the 
iraiisaction. I'lie consent asked was not to an inves¬ 
tigation <'arried on bv Mr. Eden personally, but to a 
setth-ment in a mode arranged by him : and this was 
done. 

On the I ith of the same month o! 'July, il^ 34 « Mr. 
writes to the Zcmhidnr tins letter;—“^ou^ authorized 
WikeeL Comareto Pillow arrived here, and delivered 
me vour itrzee, datt‘d the Qth instant, purporting that 
vou haw e.secuted to him a Mookiornntnah, empower- 
ing lilin to admit an\ proposal wlnt h might be made 

for the S<* ttlemeiit of tin botnulary dispute between 
the \illage of Monve!ivoodoy attaclied to you Zeinui- 
dorw and that of PoroonnuH attached to the Zemin- 
dory of Romnad, without raising any objections 
that 1u- must again consult with you on the 
subject. When 1 c onsulted with your Vakce! on the 
subject of this boundar\- dispute being one ol long 
standing, of tin* loss if) consequence entailed on the 
Rvots and others, of those which must be incurred 
hereafter, if tin* dispute be not settled, and also of the 
measures whicli should be adopted in arranging the 
matter, so that the pe ople might enjoy peace, I per- 
c<*ived that it would be betl(*r for the parties to have 
tin* dispute decided by the ZiUoh authorities, on con- 
sidc-ration of the proofs adduced by both parties ; more- 
<tver, it is also better for them to have their dispute 
settled bv a single authoritv than to have to do with 
two; and it is lurth<*r i)etter for them to have it 
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settled bv the IViiu ipal ( ollt v tor ol Mtidura. whoi^ 
well acquiiinted with the ])artieular> of your ea>e. \n-- 
cause he was last vear the ('ollei'tor ol lhi> Zilltih : 
and as he is also able to uiuh'rsland all the partii ular^ 
of the opponents’ {the Inhabitants t>t east , 

he is, in eonsequenee, well aeipiainted with the whole 
particulars of this disputt'. I ha\e. tlu reiore. th ter- 
mined that it will be better for you to havt' the dis¬ 
pute decided b\ the Principal C'olht'tor ol Maifina 

than bv invselt. and l\a\e obtained the consent ol 
« * 

your VakccL Coniarclo ^'> I*"' abovesaid 

proposal. 1 have eonununit ated tlu'se partit ular> lo 
the Principal Collector, who will -o to the di>])uttd 
limits on a day lixed. in order to settle the boundary 
in dispute, and will instruct you to be pn->enl thert 
on that date. ^'ou should ^o perM)nally lo the said 
spot on that date without failure, whatever business 
you. may have, and produce before liitn the account-, 
documents, and wit nesses lo establish your c.isc, and 
await his decision. If you fail to do so. you i an 

expect no redress.” 

This letter is a translation, which may account for 
some of the expressions, for it could hardly ha\a’ 
been so written in the original. It is a document of 
very considerable importance, as alTecling the present 
question. It states the arrival of the I'tikcr/\ Mr. 

E(L'n’s consultation with him; the determination on 
consideration of ail the ( in umstam es, to reter I he 
' settlement to the Collector of Miuhtra. as best ac- 
quainted with the fads ; the consent of the / tikeei 
thereto; and calls upon the Zemindat' to attend the 

investigation. 

Here was ample notice to the Zcnmidai oi what 

had been arranged ; and this was ihe time to hav. 
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remonstrated against the proposed settlement, it it 
appeared to the Zantniiar to be unjust, or if his 
Vakeel had exceeded the powers with which he had 
been entrusted. 

It does not appear that any remonstrance was 
made, or anv dissatisfaction expressed ; and surely, 
when such opportunity offered, this is strong 
proof that the arrangement was consonant with the 
original intention of the Zaniadai', and was not 
deemed by him prejudicial to his interests. But if 
anv doubt could possibly be said to have existed 
upon this point, the subsequent history oi the 
transaction will assist us in coming to a just con¬ 
clusion. 

Proceedim->^ in order of time, the next document in 
date is from the Collector of Madura to this Zemin¬ 
dar. dated July the 14th, 1834 “'I'he Collector of 

Tiuneveily having informed me, through a letter giving 
cover to the deed of consent executed by you, agree¬ 
ing to have the boundary dispute between the village 
of Mauvtdivooday attached to your Zemindary^ and 
that of Paroouauii, attached to the Zemuidary of ham- 
nad. decided by me. as also the other documents, 

1 will conie, on the 25th instant, to the dis¬ 
puted limits, to settle the dispute; consequently you 
should come on the morning of the abovesaid date to 
the spot in question, with the accounts and other 
documents connected with the case. 

Hv this letter, Mr. Bfackburne. the Collector of the 
Madura District, gives to the Zemindar notice of an 
intended meeting for the investigation and settle¬ 
ment. reciting the consent given by the Vakeel to 
have the dispute settled by him, the Collector. 

This document was forwarded to the Zemindar in 
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a dfspaU'h from Mr. E(h’n, daUal July the i 7II1 : 

■■ Mr. Bltickburiic. tlic' l^'ruu'ipal C'olloctor ot Mtuim'd. 
has transmiUed tiirou^h mo an hudvclnaniah \ ov\v 
address, which is liercin enclosed, slating that he will 
on Friiiiiw the _>5th in.-tant. proceed to the village of 
Paroonaitli to settle the bound.iry dispute between 
the village oi Mauvcltvooday, aitached to your Zcniin- 
iiary, and that Oi Paupanucoolmn. aitached to the 
Zcmindary of Rumnud. A=. the Collector will go 
to the disputed iand> and seule tne dispute, and as I 
have ordered VeerahuddcrdpuUny, the acting \aib 
Sheristudar of this CoUectorate. to go to the spot on 
the same date, that he may explain to the Collector 
all the circumstances regarding your case, 1 think the 
whole maiter will be justly decided, and you may 
consult with the ^aid Vcerahudderupullay regarding 
the said dispute as you may think proper. I think 
it is also belter tor you to send your authorized 
Vakeel, who is wefl acquainted with the matter of 
this dispute since the time of its commencement, with 
a Mooktarnamah to the etieci that he may speak 
everything on your behall, and cause documents and 
witnesses to be produced before the Collector. 1 here- 
fore, you should act accordingly. " I his appears also 
to be an extract, and the substance of it is to gi\e 
the Zemindar notice to attend the Collector ol Ma¬ 
dura by his Vakeel. 

Here again, upon the receipt of this despatch o 
the i7lh July, ironi Mr, EJeu, was .u. opportunity 
for the Zemindar to pause, and make any represen¬ 
tation that he deemed proper. Let us see what le 
actually did say on the receipt ot those documents. 
It will be found in a letter to Mr. Eden, dated July 
the 19th. He recites in substance what had oc- 
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cured, and savs, “ the lase will doubtless be decided 
justly.” 

We believe that we have now reviewed all the 
important evidence bearing upon the question of the 
consent of the Zemindar of Yettiapooram to the in¬ 
vestigation ol the case bv the Collector of Madura, and 
the settlement bv him. 

The next step towards ascertaining the validity of 
the award, would be to consider how the Collector of 

Madura fulfilled the duties he had undertaken : but, 

# 

before saying a word as to that part of the case, which 
has scarcelv, if at all, been the subject of discus- 

w 

sion, we will dispose altogether of the question of 
consent, to which the main argument on behalf of 

the Respondent has been addressed. 

It has been said that if the Zemindar did give his 
consent to the arbitration, it was not a willing con¬ 
sent, but was obtained by threats, and through undue 
influence exerted by persons in authority. Now the 
onus probandi of an averment of this description must 
necessarily fall on those who make it. Where is the 

evidence 

True it is that the proposal originates with the 
Covernment, who are anxious to put an end to dis¬ 
sensions occasioning riot and bloodshed ; but what 
are the instructions issued by the Government to 
which I have already referred? They are. that the 
consent of the parties is indispensable to such a 
proceeding bv arbitration, ('onsent means a willing 
consent, not a forced consent, which would be a 
mere mockery ; and so the Collectors must have 
understood the order. If they used either fraud or 
force, they disobeyed the Government, and were 
guilty of a breach of duty. Then, we say, where is 
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the evidence? We cannot presume such gross mis¬ 
conduct. 

Now, in searching for evident't* on this head, there 
was but one expression in the letter dated the i ith 
of 7«/e. 1834. which was prominently brought to our 
notice, and that is to the following effect “ If you 
fail to do so (tluat is. to attend the Collector of J//7- 
dura for the purpose of settlement), you can expect 

no redress.” 

Upon this we observe, first, that this letter was 
written after the eonsent had been given, and, there¬ 
fore, could not affect it. Secondly, that it related 
not to the consent itself, but to the production of 
evidence before the arbitrator. Thirdly, that the Ze¬ 
mindar had previously made application to the Go¬ 
vernment on this subject, and had prayed for the ex¬ 
ecution of the award of the Punchayct of 1823, and 
this expression evidently meant. If you will not avail 
yourself of this opportunity, you can expect no assist- 

ance from the Government. 

That t,he Collectors were anxious to fulfil the 
wishes of the Government, and obtain a settlement 
of these disputes by arbitration, cannot be doubted ; 
and it may be assumed (though there is no evidence 
on that point) that they used the influence of their 
position for that purpose: but their doing so 
amounted neither to fraud nor coercion. repre¬ 

sentation of the mischiefs which resulted from the 
existing disputes, and the difficulty of a settlement in 
the ordinary mode, in order to induce the consent of 
the Zemindar to a termination of the disputes by 
reference to a Government officer, well acquainted 
with the local circumstances, is perfectly consistent 
with justice and equity, and manifestly most beneficial 
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to tbo parties eoneerned. Indeed, the mass of docu¬ 
ments and t.'\'idt.‘net-', wlien litigation did tommcnt.e, 
presonl a imdaneholy contrast to the proceedings 

uhicli were taken hv Mr. Bliickhnr)ic. 

Their Lordsliips are of opinion that there is no 
e\ id’enev^ to substantiate the charge of the consent of 
the Zemindar having been obtained by fraud, undue 
iniluence, or coercion. W'herever a strong ex¬ 
pression is to be found, it is for the purpose of in- 

tlucing the Zenmuiar to follow up his own consent, 

which had already been given, and to produce the 

e\'ideiK'f iH'CosarN' to establish his claim, and pro¬ 
tect Ids ow n interests. If there had been an\ e\ i- 
denc(* that the consent had bten obtained unocr co¬ 
ercion. or bv undue influence, we must obser\elhat 

in the subsequent proceedings the Zemindar had 
most ample opportunity, over and over again, to have 
produced before llie Court evidence to establish su( li 
a charge : but he never attempted to do so. He 
never made such a charge in his original plaint, filed 


in 1836. 

One other objection remains to be considered. It 
was insisted that the Zemindar was not aware of the 
finality of the proceedings. It is somcwliat difficult 
to disco\'cr how to <.'onsider this objection, for wt do 
r.ot find that it is supported by anything that the 
Zemindar said or did at the time. What is there in 
the nature of an arbitration which gives rise to an 


apprehension that it should not be final ? True it is, 
that, if compared with the proceedings in the Courts 
of the Company, an arbitration cannot pretend to 
vie wdth them in the abundance of intermediate pro¬ 


ceedings, the number of decrees, appeals, and reviews; 
but the very object of acceding to an arbitration was 
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to adopt an alternative by which the question in dis¬ 
pute might be settled, and recourse to the Civil 
Courts avoided. The Zemindar could hardly expect 
that by arbitration would be attended with similar 
dilatory processes, even if he were enamoured of 

them, which we can hardly presume. 

But then the ingenuity of Counsel has suggested, 
that by analogy to aunder Mad, Reg. Ml. 
of 1816, the award might be subject to appeal. 

Now, looking at that Regulation, we apprehend 
that an appeal under that Regulation from an award 
made by a Punchayct could take place only where 
there was a flagrant violation of the first principles 
of justice : and if a similar disregard of those prin¬ 
ciples had existed in the present case, we cannot 
doubt that a Court of Justice might set aside the 
award. We cannot, however, discover any indisposi¬ 
tion on the part of any of the Judges through whose 
cognizance this case has since passed, to set aside 
an award, even upon the slightest pretence. There 
is nothing, therefore, in these proceedings to sustain 

that objection. 

The next stage would be the execution of the 
duties of the arbitrator, which will occupy us but a 
very few moments, for it has not been contended that 
Mr. Blackburne was guilty either of partiality or neg- 
Ihrence. He appears to have taken every means in 
his power, by the examination of the land in dispute, 
and by a consideration of all the evidence, oral and 
documentary, which was brought before him, to arrive 
at a just conclusion. 

It is meet, however, to apply our attention, before 
we proceed further, to the reasons assigned by the 
Sudder Dewanny Court for their decision on the 3rd 

61 
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of May, 1841. They state that they agree with the 
Zillah Judge of Madura in setting aside the award, 
because the Collector did not obtain an agreement in 
writing from the Zemindar himself, binding himself 
to abide by the award. So that they were of opinion 
that a consent in writing signed by the Vakeely who 
had been duly authorized by a power of attorney ex¬ 
ecuted by the Zemindar himsel!, was not a sufficient 
authority. They cite no law, no custom, and no 

principle for this conclusion. It is, we believe, 

notorious that persons in the position of this Ze¬ 
mindar were in the habit of transacting business 
throuerh their Vakeels, so that there does not appear 
anything unusual in the consent being given by a 

VakecL And, in the absence of all positive law to 

the contrary, we are of opinion that the Zemindar 
was just as competent to bind himself by a duly 
authorized agent, as he was to sign the consent with 
his own hand; and that he did give the authority 
to the Vakeel is not disputed. We think, there¬ 
fore, that this objection to the award cannot be main¬ 
tained. 

Some notice is taken of the absence of a bond to 
abide by the decision. Now, assuming that the Go¬ 
vernment (for we have merely an extract of the 
despatch) did direct this to be done, and that they 
did not mean a written agreement only, how does 
the absence of a bond affect this case ? Why 
simply that, by means of a bond, there might be 
an easier mode of enforcing the award. 

In the examination of questions like these, their 
Lordships are of opinion that it is their duty to 
look to the broad principles of justice and equity ; 
and, whilst they are always willing to pay due de- 
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ference to the Regulations which in part constitute 
the law of India, to discourage in proceedings of this 
description mere technical objections which affect not 
the merits of the case, and more especially to dis¬ 
countenance the invention of new grounds of dis¬ 
pute which have occurred in the course of the liti¬ 
gation, and which were not even mentioned at the 
commencement of it, as the ca,use for promotiiij, the 
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suit. 

We think that it is satisfactorily proved that the 
Zemindar gave, in adequate terms, and in a suffi¬ 
ciently formal manner, his assent to the decision by 
arbitration; that during the whole proceedings he 
never retracted nor expressed dissatisfaction with 
the proposed arbitration (indeed, it is stated that he 
was sometimes personally present) ; and we deem it 
contrary to all justice, that if he entertained the ob¬ 
jections now urged, he did not declare them at the 
proper time, but allowed the investigation to pro¬ 
ceed, prepared to take advantage il the result was 
in his favour, and to dispute the arbitration it the 

decision was against him. 

We shall humbly advise Her Majesty that the award 
of the 23rd of August, 1834. is valid, and ought to be 
sustained, and that the decree of the Sudder Dcwanny 
Adawlut, of the 3'-d of May, 1841, ought to be re¬ 
versed, together with all other decrees that "lay be 
inconsistent with the maintenance of the award. And 
we shall further advise Her Majesty that the Re¬ 
spondent should be condemned 111 all the costs 111- 

currcd in this litigation. 
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On appeal from the Supreme Court at Madras. 


A MEER SING, a former Rajah of Tanjore, was in 
the year 1787, the absolute Sovereign of the fort 
and country of Tanjore^ in the Presidency of 
Madras. In that and subsequent years three Trea- 

* Present : ?.Icmbers of the yutiictal Comniiltee .—The Right 
Hon. Lord Kin^sdown, the Rifjht Hon, Dr. Lushington, the Right 
Hon. Sir Edward Ryan, and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Asiiessor ,—The Right Hon. Sir Lawrence Peel. 

Such Courts have neither the means of decreeing what is right, 
power of enforcing any decision wljich they may make 

The Rajah of Tanjorr, a native indepmdent Sovereign. bi3t in virtue 
of Treaties under the protection of the East India Company, died without 
leaving issue male, when the East India Company, in the exercise of 
their Sovereign power, and in trust for the British Government, seized 
the Raj of Tanjor,\ and the wlu)le of the property of the deceased 
Rajah, as an escheat, on the grouna that the dignity of the Raj was 
extinct for want of a male heir, and that the property of the late 
Rajah lapsed to the British Government. Held, that as the seizure 
was made by the British Government, acting as a Sovereign power, 
through its delegate, the East India Company, it was an act of State, 
to in<|uire into the propriety of which a Municipal Court had no juris¬ 
diction. 

Scntble .—There is a distinction between the public and private pro¬ 
perty of a Hindoo Sovereign, as upon his death his private property 
goes to one set of heirs, and theand the public property to the suc¬ 
ceeding Rajah. 

The '-eneral rule of the Hindoo law of inheritance is partibility. The 
succession of a single heir, as in the case of a Raj, is the exception. 

An act done by an agent of the Government, though in excess of his 
authority, being ratified and adopted by the Government, held to be 
equivalent to previous authority. 


1st, 4th. A: 9th 
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ties were entered into between the Rajahs of Tanjore 
and the East India Company. The first of these Trea¬ 
ties was dated the loth of 1787, and made be¬ 

tween Sir Archibald Campbell, then Governor of 
dras, and Ameer Sing\ but as this Treaty was annulled 
by the Treaty next mentioned, it is unnecessary to state 
its provisions. The second Treaty, dated the nth of 
June, I 793 i was made between Sir Charles Oakley, 
Bart., then Governor of Madras, and Ameer Sing, 

which annulled the former Treaty, and the stipulations 

of which, so far as material here to be stated, were as 
follows Art. i. The friends and enemies of either 
of the contracting parties shall be considered the 
friends and enemies of both. Art. 2. In order to 
execute the foregoing Article in its full extent, the 
East India Company agree to maintain a military 
force ; and the Rajah of Tanjore agrees to contribute 
annually a certain sum of money hereinafter men¬ 
tioned as his share of the expense of the said military 
force; the said Rajah further agreeing that the dis¬ 
posal of the said sum, together with the arranpment 
and employment of the troops supported by it, shall 
be left entirely to the said Company. Art. 3. It is 
hereby also agreed, that for the further security and 
defence of the countries belonging and subject to the 
contracting parties in the Carnatic, &c., that all forts 
shall be garrisoned by the troops of the said Company. 
Art. 8. In case the said Rajah shall at any time have 
occasion for any number of troops for the collection 
of his revenues, the support of his authority, or the 
good order and Government of his country, the said 
Company agree to furnish a sufficient number of 
troops for that purpose, on public representation 
being made by the said Rajah to the President in 
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Council of Fort SL George, of the necessity for em- 
plo\ ing such troops, and of the objects to be obtained 
thereby. Art. 9. The said Rajah shall receive regular 
information of all negotiations which shall relate to 
declaring war or making peace, wherein the said Com¬ 
pany may engage, and the interests of the Carnatic 
and its dependencies may be concerned ; and the said 
Rajah shall be considered as an ally of the said Com¬ 
pany in all Treaties which shall in any respect affect 
the Carnatic and countries depending thereon, or be- 
longing to either of the contracting parties contiguous 
thereto ; and the said Rajah agrees that he will not 
enter into any negotiations or political correspondence 
with any European or native power without the con¬ 
cent of the said Compan) 

The third Treaty was dated the 25th October, 1799, 
and was made between Sevajec, the then Ra)ah of 
Tanjore and Benjamin Tovin, Esq., Resident at Tan- 
jore, acting under powers from the Governor-General, 
the material provisions of which were as follows 
Art. 2. After reciting that it had become indispensa¬ 
bly necessary to establish a regular and permanent 
system for the better administration of the revenue of 
the country of Tanjore, stipulates “ that all former 
provisions for securing a partial or temporary inter¬ 
ference on the part of the Honourable Company in 
the government or in the administration of the reve¬ 
nues of the country of Tanjore shall be entirely an¬ 
nulled ; and that, in lieu thereof, a permanent system 
for the collection of the revenue, and for the adminis¬ 
tration of justice, shall be established in the manner 
hereafter described.” Art. 3. I he Honourable Com¬ 
pany shall be at liberty, as soon as possible, to ascer¬ 
tain, determine, and establish rights of property, and 
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to fix a reasonable assessment upon the several Sou- 
bahSy PergunnahSy and villages of the country of Tan- 
jorey and to secure a fixed and permanent revenue. 
Art. 4. A Court, or Courts, shall be established for the 
due administration of civil and criminal justice, under 
the sole authority of the English East India Company. 
The said Courts shall be composed of officers to be 
appointed by the Governor in Council of Fort Si. 
George for the time being, and shall in no instance 
whatever be subjected to the control, authority, or in¬ 
terference of the said Rajah ; but shall be conducted 
according to such Ordinances and Regulations (framed 
with due regard to the existing laws and usages of the 
country) as shall, from time to time, be enacted and 
published by the said Governor in Council. Art. 9. 
It is stipulated and agreed that the Rajah shall be 
treated on all occasions in his own territories, as weW 
as in those of the Company, with all the attention, 
respect, and honour which is due to a friend and ally 
of the British nation. Art. 10. W hereas his Excel¬ 
lency, the Rajahy has had occasion to complain of in¬ 
convenience to his Excellency and his servants, from 
the present mode of garrisoning his Excellency’s 
hereditary fort of Tanjore by a part of the Honourable 
Company's troops, it is stipulated and agreed, with a 
view to the accommodation and satisfaction of his 
Excellency, that the said fort of lanjore shall be 
evacuated bv the Company’s troops entirely, and that 
his Excellency shall be at full liberty to garrison the 
said fort in such manner as to him shall seem fit. 
Art. 12. In complaints brought before any of the 
Courts of justice in which it shall appear, either by 
the application of the Rajah or the representation of 
the Defendant, at or before the time of giving in his 
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or her answer, or by the petition of the Complainant, 
that both parties are relations, or servants, or depend¬ 
ants of hib l^xcellencv. or inhabitants usually resident 
within the fort ol 1 aujorc, it is stipulated and aj^reed 
that sLielt parties shall, in the (irst instance, be re¬ 
ferred for justieo to the Rijjahy or to any person he 
may appoint to dispense it. Any complaint against 
the Rajah's relations, immediate servants, or others, 
residing in the fort of Tanjore, by persons of a 
dilTerent description, shall, in the first instance, be 
made to the Company’s representative at Tanjore, 
who shall prefer it to his Excellency. By other 
articles of this 'I'realy, provision was made for the 
collection of the revenue by the Governor in Council, 
and for the payment of one-tifth part of the same to 
the Rajah. 

Subject to the obligations to the British Govern¬ 
ment imposed by these Treaties, the reigning Rajah of 
Tanjore remained Sovereign of the country, and within 
the fort of Tanjore his power continued absolute, 
extending to the power of life and death. 

On the 29lh of October, 1855, Sevajee died at the 
fort of Tanjore, without leaving male issue, or son by 
adoption, or any brother him surviving. Upon the 
fact of his death being communicated to the Court of 
Uireclors of the East India Company, they by a 
despatch to the Government of India, dated the 
16th of April, 1856, in concurrence with the opinion 
of such Government, and of the Government of 
Madras, declared the dignity of Rajah of Tanjore to 
be extinct; and declared the Raj of Tanjore lapsed to 
the British Government. 

In consequence of the lapse of the Raj, questions 
with respect to the maintenance of the late Rajah's 
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family, and other matters, came before the Govern¬ 
ment of Madras for their decision; and on the loth 
of July, 1856, the Chief Secretary to that Govern- 
ment addressed a letter from their political depart¬ 
ment to the Government of India, of which the 
following is an extract :-*• Par. 5 - On the demise ot 
the Rajah the Government directed the Resident to 
continue, until further orders, the payment of all 
customary pensions, allowances, or aj^es, to 
family, dependants, or servants of the late prince ; but 
that the recipients were clearly to understand that 
. these disbursements had been authorized only tempo¬ 
rarily and until the decision of the Honourable Court 
upon the whole question was received. Par. 6. The 
investigation of the numerous claims to provision of 
some kind that will be advanced by the parlies re¬ 
ferred to in the preceding paragraphs, will of itself be 
no light task. There are, however, several other 
important subjects for inquiry, in connectKin with 

the late Rajah, besides these claims. Par. 7 - 
there are some very valuable Chuttrunis, of Chou 
tries, endowed with lands yielding an annual re¬ 
venue of about a lac and Rs. 20,000. 1 here arc 

larcre balances outstanding against the holders of these 
lan'ds, who, aware of the Rajah's objections to seek 
the aid of the Company’s Courts to enforce h.s just 
rights, have wilfully withheld their rents. In some 
cases the lands have been misappropriated or fraudu¬ 
lently alienated, and there are numerous idlers and 
hangers-on of the palace, servants who hold useless 
offices in these institutions. These Choultry establish¬ 
ments should be remodelled and freed from all abuses, 
and the property belonging to them devoted for the 
purposes for which it was originally granted. 1 ar. b. 
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St'condly. claims on the part of Pagodas to payments 
ol allowances have to be investigated, and some 
scheme laid down in n‘spect to the continuance of these 
eiulowinents, in some cases, either bv money grants, or 
by asslgnmetU of lands. Par. 9. Thirdly, there are 
some valuable villages belonging to the Ra) in differ¬ 
ent parts of the Province, some retained by Sevajee 
when the countrv was assumed by the British Govern¬ 
ment, and some subsequently acquired by purchase. 

1 hese sliould be examined, and anv claims to or liens 
upon them considered. Par. 10. Fourthly, some debts 
due by the late Rajah to private parties, or claims on 
behalf of members of the family, still remain to be 
settled. Par. 1 i. Fifthly, arrangements must be made 
lor the abolition of the Rajah's Courts, and for the 
disposal of suits already on the hie, as well as for the 
establishment of a Company’s Court (probably that of 
a I.)istrict Mootisiff) in the fort of I'anjore, which will 
henceforth be under the jurisdiction of the civil and 
criminal Courts of the Zillnh, Par. \2. Sixthly, there 
are in the palace state jewels of great value, a valua- 
bU' librarx- of Oriental works, and an armoury, which 
have fallen in to Government with the Ra}, Par. 13. It 
appears to this Government, that the several matters 
al)ove recited cannot be duly inquired into except by 
an OTu er speciallv deputed for the purpose. The pre¬ 
sent acting Collector has been but lately appointed ; 
he is new to the District, has had no experience in the 
intrigues of a Mahratta Court, and even were his ac¬ 
quaintance with them greater, the onerous duties de¬ 
volving on him as Collector and Magistrate of one of . 
the heaviest Districts under this Presidencv, would 
leave him no leisure for such a task. Par. 14. Under 
these considerations, I am dir<*cted to suggest, that 
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some officer should be specially sent as Commissioner 
to I'anjorc, should be placed in charge of the Resi¬ 
dency, and be directed to investigate and report upon 
the various important questions above enumerated, 
and anv others that may hereafter occur to this Go¬ 
vernment as demanding inquiry in connection with 
the general subject. Par. .5- t'”* be approved, the 

Government propose to select for the duty, as the 
officer best qualified for it, Mr. H. Forbes, at present 
acting as third member ot the Board ot Revenue, 
who has for several years been Resident to Tanjore, 
as well as Collector and Magistrate of the district, 
and who possesses an intimate acquaintance with the 

affairs of the Durbar!' 

In reply to this letter, the Secretary to the Go¬ 
vernment of India addressed a letter to the Chief 
Secretary to the Government of Madras, dated the 
8th of September, 1856, of which the following is an 

extract:_"Par. 3. In your previous letter, dated the 

loth of July last, the Government of Madras have 
sufficiently shown that the subjects which call lor in¬ 
vestigation and settlement are so numerous and im¬ 
portant, as to require to be dealt with by an officer 
appointed for that special purpose. The selection of 
Mr. H. Forbes, late the Resident at Tanjore, for this 
duty is a verv proper one, and is accordingly sanc¬ 
tioned by his Lordship in Council. Par. 4. Of the vari¬ 
ous questions requiring consideration, those connected 
with the Choultries, and lands on which balances of 
revenue are due, the claims for Pagodas, the rights 
over villages retained by the Rajah when the adm.nis- 
tration of the country was assumed by the British 
Government, and the abolition ot the Rajah s Lour s 
the Governor-General in Council leaves for disposal 
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by the Government of l\In(lras. Par. 5. But the mode 
in wliich it may be proposed to deal with the Rajah’s 
debts, and with the state jewels, library, and armoury, 
should be reported to the Government of India before 
any measures are taken ; as also the apportionment 
of pensions or gratuities to the family and dependants 

of the Rajah." 

Upon the receipt of the above letter from the Go¬ 
vernment of India, the Madras Government, on the 
25th of September, 1856, appointed Mr. Forbes to 
be Commissioner for the purpose of the matters 
in question, and furnished him with instructions in 
rei^ard to the conduct of his duties as such Commis¬ 
sioner. The material portions of those instructions 
were as follows Par. 2. Under the authority now 

conveyed from the Supreme Government, the Right 
Honourable the Governor in Council proceeds to ap¬ 
point Mr. Forbes to be Commissioner for the purpose 
of inquiring into and reporting upon the various 
(piestions demanding settlement in connection with 
the extinction of the Raj of Tanjore. Par. 3- These sub¬ 
jects may be divided into two classes : namely, those 
which have been left for the disposal of this Govern¬ 
ment, and those which are to be reported to the Go¬ 
vernment of India before any measures are taken. Par. 
4. Under the first head fall—First. The Chuttrums en¬ 
dowed by the Rajah of Tanjore : the arrangements to 
be made for their future administration, and for plac¬ 
ing them upon an improved footing, as well as for the 
recovery of the rents due to them, and of lands gra¬ 
dually alienated from them. Second. Allowances to 
Pagodas by assignment of the late Rajah, or his ances¬ 
tors, their nature, whether terminable with the Raj, 
or proper to be continued as perpetual endowments, 
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and in the latter case, whether by grants of money or 
of land. Third. The state of the landed property, 
villages, or detached lands retained by Sevajee on the 
cessron of the Tanjore country in 1799. or subse¬ 
quently acquired by him or by the late Rajah the 
lims to or liens upon them. Fourth. The abohtmn 
of the Rajah's Courts, and provision to be made for 
the dispensation of civil and criminal justice by 
Courts of the Honourable Company of some of the 
classes obtaining in their territory. Par. 5. On all these 
questions it will be for the Commissioner to report to 
Lvernment after due inquiry, and the Government 
will then pass on each such final orders as may appear 
to be called for. Par. 6. The subjects reserved for the 
ultimate de«*ion of the Supreme Government are 
First The debts of the late Rajah. Second. The 
State property, viz. i-je-els, library, armoury &c. 
Third. Stipends, pensions, or gratuities to the faini j, 
servants, and dependants of the late Rajah. Par. 7. On 
these matters it will be for Mr. Forbes to report i.i 
detail, and to supply all the information that may be 
necessary to assist the Government of India in their 
settlement. Par. 8. Lists will of course be taken of all 
the jewels belonging to the Raj, and passing with ,t to 
the Honourable Company, as also of the State armour 
and weapons, and catalogue of the library. Due 
nreans will be adopted for the safe and careful custody 
of these valuables, until the pleasure ot the Govern- 

ment of India be known regarding them.” 

Acting under this authority Mr. Forbes directed the 

chief officer of the palace to prepare statements of the 
lands and other State property of the Raj, and on h s 
arrival at Tanjore, as the statement had not been made 
out he addressed a letter, dated the 17th of October, 
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1856, to that officer, in which were these paragraphs: 
—“ Har. 4. W’hen, on the 15th instant, I commu¬ 
nicated to you, to the Durbar generally, and the 
nephews of the late Rajah, tlie decision at which the 
(iovcrnment liad arri\ed with reference to the Tanjore 
Raj, and the general principles on which I was 
instructed to act in resuming the Raj and making 
proN’ision lor the family and retainers, 1 informed you 
that, while all pri\ate property would be scrupu¬ 
lously respected, the public property of the State 
would pass to the British Government : that property 
the Government have ordered me to place in safe and 
careful keeping. 1-^ar. 5. I'o enable me to do this, and 
also to place it in iny power to obtain all the informa¬ 
tion I require about the State property, whether in 
land, jewels, or otherwise, it is my intention to assume 
possession, in the name of the British Government, of 
all the late Rajah's villages and gardens, including 
endowments to Choultries and RagodaSy of the public 
property now in the fort of TanjorCy and of all the 
records connected with the Raj ; but while it is 
necessary that I should do this, 1 have to assure you, 
and to beg that you will assure others, that a careful 
investigation will be made into all claims that may be 
advanced by institutions or individuals to any part of 
the property, and that all to which a claim may be 
substantiated will be restored to its proper owner.” 

On the i8th of October, 1865, Mr. Forbes took 
possession of the property’ within the fort of Tan¬ 
jore, and of the lands held by the late Rajah, or held 
by those who held them under Sunnuds of the 
Rajah. 

After taking possession of the property in the 
manner above mentioned, and while Mr. Forbes was 
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engaged in making lists and catalogues oi the articles 
constituting the different descriptions ot the pro¬ 
perty, and selling part of the properly, a I^ill was 
tiled by the Respondent on the iSth ol Xovember, 
1S56, on the equity side ol the Supreme Court at 
Madras, against the East India Company. I'he 
Bill stated, that Sevajee at the time of his death, was 
possessed of and entitled to, as of his own right and 
private property, and distinct Irom the property 
belonging to the Raj ol Tanjorc, large estates, both 
real and personal, ot the value of many /acs oi 
rupees ; that on the death of Sevajee, the Respondent, 
as his eldest widow, according to Hindoo law, became 
entitled to inherit and possess his private and parti¬ 
cular estate, real and personal, and to administer the 
same ; and that, with a full knowledge ot the Respon¬ 
dent’s rights, the East India Company, by their 
officers, servants, and agents acting by their orders, 
and in particular by the Collector and subordinate 
officers of the Collectorate of Tanjorc, and by Mr. 
Forbes, began to interfere and intermeddle with the 
private estate and effects of Sevajee, and thereby, 
and from their power and control over the country, 
prevented the Respondent from receiving and pos¬ 
sessing the same, and had refused to deliver the 
same to the Kespondent, and that the officers and 
servants and agents ol the E.ast India C ompan^ 
had possessed themselves of the whole of the pri¬ 
vate and particular estate and effects, real and per¬ 
sonal, of Sevajee, and had made, or were making, full 
and particular lists and inventories thereof, and had 
sold and disposed of and destroyed a considerable 
part thereof, and had received the proceeds of the 
sale and disposal thereof, and retained the same in 
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their hands, and threatened and intended, unless re¬ 
strained by the injunction of the Court, to sell and 
dispose of the remainder thereof, and to appropriate 
the proceeds to their own use ; and the Bill prayed 
that the Respondent, as the eldest widow of Sevajee 
deceased, and the first married among his surviving 
widows, might be declared by the decree of the Court 
entitled to inherit and possess, as his heir and legal 
representative, his private and particular estate and 
effects, real and personal, left by him at the time of 
his death, subject to the payment and satisfaction 
thereout of the private debts, if any, of Sevajee, and 
to any legal claims and demands that might exist 
against such private and particular estate and effects. 
That the East India Company might be declared to be 
trustees for the Respondent for and in respect of the 
private and particular estate and effects, real and per¬ 
sonal, left by Sevajee at the time of his death, and 
possessed by them, their officers, servants, and agents, 
as in the Bill mentioned, or which without their wilful 
neglect or default might have been so possessed. That 
an account might be taken of the private and parti¬ 
cular estate and effects, real and personal, of Sevajee, 
possessed by the East India Company, their officers, 
servants, and agents, or which without their wilful 
neglect or default might have been so possessed, 
and of the value thereof, distinguishing what shall 
remain in specie from what shall have been sold or 
otherwise disposed of. That the East India Com¬ 
pany might be directed forthwith to deliver up to 
the Respondent the private and particular estate and 
effects of Sevajee which may so remain in specie, 
and to pay to the Respondent the value of such part 
thereof, which by their wilful neglect or default 
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might not have been possessed by them, their 

officers, servants, or agents, as aforesaid, or which 
may have been sold or otherwise disposed of by 
them, their officers, servants, or agents, as aforesaid. 
That the East India Company, their officers, ser¬ 
vants, and agents, might be restrained by the in¬ 
junction of the Court from further interfering, inter¬ 
meddling with, selling, or disposing of the private 
and particular estate and effects, real or personal, 
left by Sevajee at the time of his death, and for a 
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receiver. 

The Supreme Court at Madras granted an injunction 
restraining Mr. Forbes from proceeding with the sale. 

The answer of the East India Company stated 
that Rajah Sevajee was up to and at the time of 
his death, Rajah and reigning monarch of Tanjore, 
and was a Sovereign prince entitled to and in the 
exercise and enjoyment of the rights, privileges, 
powers, and dignity of an absolute Sovereign within 
the limits of the hereditary fort of Tanjore, and of 
certain other Districts and lands adjacent thereto, but 
subject as to the residue of the country appertaining 
to the Raj, or kingdom of Taujore, to certain engage¬ 
ments and relations between himself and the British 
Government. And the answer further stated, that in 
entering into the Treaties before mentioned, and in 
treating the sovereignty and territories of 7 'anjore as 
lapsed to the East India Company for the purposes 
of the Government of India in trust for the British 
Crown; in appointing, tlirough the Government of 
India, Mr. Forbes as Special Commissioner, and in 
taking possession of the property of the late Rajah, 
they acted in their public political capacity, and in 
exercise of the general powers, privileges, and au- 

63 



490 



Thf 

Secretary 
OF State in 
Council 
OF India 


1 '. 

KaMACHBE 
Boye 
Sahaba. 


CASES IK THE PRIVY COUNCIL 

thorities vested In them by the various Charters and 
Acts of Parliament, by which the possession and go¬ 
vernment of the British territories in India, and the 
powers of making peace and war, and entering into 
Treaties, had been committed to them in trust for the 
Crown of Gfcat B nit a in \ and that all the acts and 
matters set forth in the answer, were acts and matters 
of State. And by their answer the East India Com¬ 
pany insisted, that the question as to their right to 
take possession of the estate and property which 
Rajah Sevajee died possessed of and entitled to 
as Rajah of Tanjore, or of any and what^ parts of 
the estate and property, was a question of State 
arising from the character of the Rajah as a Sove¬ 
reign, and the political relations between the East 
India Company, acting in trust for Her Majesty, and 
the State of Tanjore\ and they, therefore, submitted 
that the matters set forth in the answer, and on 
which they rested their right to take possession of 
the property which was of the late Rajah of Tanjore, 
involved the construction of Treaties and of other 
acts of State, and were matters which could not be in¬ 
quired into by the Court, or in any Municipal Court 
of justice within Her Majesty’s dominions. And the 
answer further stated that, without in any way waiv¬ 
ing the right of the East India Company to retain the 
whole of the property possessed by them and men¬ 
tioned in the schedules thereto annexed, and without 
in any way admitting the jurisdiction of the Court to 
inquire into the grounds on which such right was 
vested ; it had been determined, as an act of State and 
government, by the East India Company, through 
their Governor-General of India in Council and their 
Governor of Fort St. George in Council, that the 
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property and effects specified in certain schedules 
marked G. H. O. P. and Q. should be dealt with 
and disposed of a's if the same had been the pro¬ 
perty of Rajah Scvajce as a private individual, re¬ 
gard being had in the first instance to the just debts 
of and claims upon Rajah Sevajee, which debts the 
East India Company were desirous should be paid 
from the estate, they being willing to allow the whole 
of such estate and property to be delivered over, 
subject to the debts of and claims upon the late Rajah, 
to the person or persons who would have been the 
legal representative or representatives of the Rajah, 
had he been a private individual, upon such person 
or persons giving adequate security, to the satisfac¬ 
tion of the East India Company, for the proper ad¬ 
ministration of the property in payment of the debts 
and otherwise. And the answer further stated, that 
the Government had resolved to appropriate the whole 
of the property mentioned in certain other schedules 
thereto marked M. and N.. and all property similarly 
circumstanced which belonged to Rajah Sevajee, and 
not to third persons who might claim the same, for 
the payment of any of the debts due by the decease 
Rajah which might appear to them to be fair and 
just, and after such payment to appropriate t e 
residue of such property towards making a provision 
for the family of the Rajah. And the answer sub¬ 
mitted, that, in any point of view, t e ques ion 
whether any and what portions of the property lef y 

Rajah Sevajee w'ere his private property, or v\ ere pro 

perty of the State of Tanjore, was a question invo v- 
ing the construction of a Treaty and relations between 
the States and the general political powers of the Go¬ 
vernment of India ; and was, therefore, a question not 
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real and personal, of Sevajee, possessed by the Defen¬ 
dants. 

The following reasons for this decree were trans¬ 
mitted by the Chief Justice, Sir Christopher Rawlin- 
son :—“ The Plaintiff by her Bill prays that she may 
be declared, as senior or lirst married widow of Seva- 
jct\ the late Rajah of Tan}ore, who died without male 
issue, to be entitled to tl'.e private and particular 
estate and effects of her deceased husband, subject to 
the payment of his debts, &c. bhe also prays that 
the Defendants may be declared to be trustees for her 
of such of the property as may have been taken pos¬ 
session of bv them or their servants ; also for an 
account and a receiver. The Defendants in their 
answer set up two lines of defence ; first, that the 
Plaintiff has no case on the merits ; and, secondly, 
that the Court has not any jurisdiction to try the suit. 
As regards the first, they submit that he late Rajah 
Sevajee was an independent and absolute Sovereign, 
and as such was not possessed of any private estate 
as distinguished from the public or State property; 
and they further allege, that, according to Hindoo 
law, all the widows, and not the senior widow alone, 
are entitled to succeed to the estate of a Mahratta 
man dying without male issue either natural or 
adopted. In support of their second line of defence, 
namely, that the Court has no jurisdiction, they sub¬ 
mit that they took and detained the property of the 
late Rajah in their public and political capacity ; that 
their taking of the property was an act of State, and 
that the question of what portion is private and what 
public property involves the construction of a Treaty, 
and that consequently neither this nor any other Mu¬ 
nicipal Court in Her Majesty's dominions has any 
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jurisdiction to entertain the question. It was also 
urged that the Court had no jurisdiction, because the 
suit has reference ‘to a matter concerning the 
revenue under the management of the Governor and 
Council.’ 1 will now state what I consider to have 
been established on the one side and on the other, and 
how much of the several defences relied on by the 
Defendants have been made out. I think that all the 
material facts set out in the Plaintiff's Bill have been 
clearly proved. I am of opinion also that the Plain¬ 
tiff, according to Hindoo law, is, as the senior and 
first married widow of the late Rajah Sevajee. entitled 
to her late husband’s private and particular estate and 
effects ; and that the Defendants have wholly failed to 
prove or point out to us any law or custom, such as 
is alleged in their answer, under which all the widows 
succeed to their deceased husband’s estate under cir¬ 
cumstances such as have been established in this suit. 
This ground of defence, it may be obsei^ed, goes only 
to the quantum and not to the root of the Plaintiff’s 
claim. I am also satisfied on the evidence that the 
late Rajah Sevajee, a Hindoo of the Soodra caste, was 
not a member of an undivided family, and that he 
was possessed of private and self-acquired property, 
both real and personal, and that a distinction was ob¬ 
served during his life between his State or Crown 
jewels and those which he either purchased himself or 
caused to be made for the use of his numerous wives 
and their families. An inspection of the schedules at¬ 
tached to the answer, as well as the answer itself, con¬ 
firms me in my opinion that much of the property 
detained by the Defendants is of such a nature as 
cannot allow of its being considered State pro¬ 
perty. Take, for instance schedule R., the contents 
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of which have been sold by the Defendants. Can it 
be believed that all the carriages, including numerous 
pony carriages and child'ren’s carriages, and palan¬ 
quins, or the cows and horses, ponies, &c., were State 
or public property, or ever treated as such, or that 
all the contents of schedule M., including numerous 
female jewels and trinkets, or, that all the female 
apparel, clothes, shawls, silks, laces, &c., in schedule 
()., are State property? It is true that, as regards 
some of these schedules, G., H., O., P., and Q., the 
Defendants, in their very cautiously drawn answer 
(and which, were it not that of a Corporation whose 
personal knowledge in most instances is necessarily 
small, might be considered unsatisfactory), admit that 
the property in the last-named schedule ‘is not 
essentially public,’ a somewhat ambiguous phrase, 
and that as regarded it and some other property, both 
real and personal, they do not intend treating it in 
the same way, or on trust, as the property in the other 
schedules, but are willing to give it up as if it had 
been private property. I will only observe on this, 
that I do not exactly see, unless the property referred 
to is private, how the Defendants can justify treating 
in any other way than as public property, really pub¬ 
lic, and which as such has come to their hands in 
trust. But the learned Counsel for the Defendants 
contend that the contents of the schedules and the 
nature of the property are immaterial, as no distinc¬ 
tion, they say, can be allowed between the public and 
private property of an absolute Sovereign, as he can 
dispose of the whole of it as he may think fit ; citing 
as an authority for this principle the case of The Ad- 
vocate-Gcneral of Bombay v. Amerchicnd (i Knapp’s 
P. C. Cases, 329 n.), and The Lord-Advocate v. Lord 
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Dunglas (9 Cl. & Fin. 211). This last case was 
referred to for the followinsr dictum of Lord 

Brougham's, namely, ‘It is only within the last 
half-c"enturv that any private property has been 
acknowledged to exist in the Crown at all; prior 
to that, all lands descending on the Crown, even 
from ance.stors or collateral relatives, were held jure 
coronae. All the property of the Crown is held for 
public purposes, and is Crown property, except that 
which the individual Sovereign has retained a right to 
deal with in his private and personal capacity.' This 
dictum appeals to be confined to landed property , and, 
whether strictly correct as regards all landed iwoperty, 
is, I think, with every respect to the noble and learned 
Lord, fairly open to doubt ; for, though it is true that 
according to the Common law of Eastland the King, 
being a Corporation, purchases of real property made 
by him after the assumption of the Crown vest in him 
in his Sovereign capacity, and descends to his succes¬ 
sors, ' still purchases made before the accession to 
the Crown, or de.scent from collateral ancestors after 
the accession of the Crown, vests in a natural capa- 
city’ (see Co. Litt. 15 b, note 4). showing that even 
in England the Monarch could take real as well as 
personal property in his own right. As was, however, 
observed by the Bench during the argument, the Sta¬ 
tutes of I Anne, c. 7, and 3gth & 40‘F Geo. III., c. 88 

regulate questions regarding the private property o 
the British Sovereign ; and it is not by the English Sta¬ 
tute, or Common law, that the questions in this suit 
are to be decided, but by the Hindoo law. And 
even the statement in the case referred to, i Knapp s 
P C. Cases, 329. n^-^ely, that there was no dis¬ 
tinction between the public and private property of 
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an absolute Sovereign, must, I think, be taken in 
connection with the facts of that case, and the 
point then under the consideration of the Court. 
In that case, as well as in Elphlnstoue v. Bedreechttnd 
(i Knapps P. C. Cases, 316). the question arose out 
of the seizure of an enemy's property ; and it was 
held that on the seizure of the property of a hostile 
Sovereign, si non flagrante sed non dnni cessante helloy 
no distinction ( ould be allowed between his public and 
private ])roperty. Here there as no question as to 
the seizure of an enemy's property, or as to peace or 
war, but whether the late Rajah Sevajee possessed 
any private property, and if so, whether the detention 
of such property, now belonging to an inhabitant of a 
territory peaceably become part of the British territo¬ 
ries in India, can be justified, and on the grounds set 
up by the Defendants. But admitting that in the case 
of an absolute Soyereign, such as was contemplated 
in the above case, no distinction can be made between 
his public and private property (and few such, I 
think, can be found in the present age), can I assume, 
on the facts before us, that the late Rajah was such 
an absolute Sovereign as that he could have disposed 
of his fort or other public buildings or State jewels as 
he did of his other property, both real and personal ? 
There was no proof before us of his ever having dis¬ 
posed of any of the State property ; and as to his 
being an absolute Sovereign, what evidence had the 
Court before It of that fact ? The evidence, as far as 
it went, tends, I think, to show that his Sovereignty 
was little more than nominal : that he exercised no 
Sovereign powers over the Kingdom of Tanjore ; that 
he resided within the circumscribed limits of the fort 
of Tanjore (where a resident and ofiicer of the East 
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India Company was always present), enjoying little 
more than, to use the expression of the Directors of the 
East India Company, ‘a titular Sovereignty,’ and cer¬ 
tainly not more than, to adopt the words of the Defen¬ 
dants' answer, ' the outward state and dignity of the 
reigning monarch. ’ To what even that amounted was 
not very clearly shown. We had evidence, however, that 
the late Rajah never did any of the acts that mark 
Sovereign power : for instance, he did not send or re¬ 
ceive Ambassadors, or keep up political relations with 
any foreign States ; he did not coin money ; he did 
not collect or in any way manage the revenues of the 
Kingdom of Tanjore \ but it was shown that he 
received an annual stipend from the East India Com¬ 
pany, some of his receipts for which were put in, for 
what purpose 1 hardly know, unless, perhaps, for the 
last few words, by which the receipt of a certain sum 
on account of the East India Company was acknow¬ 
ledged ‘ as part of my lac of star pagodas and one 
fifth part of the net revenue of my country tor the 

; ’ not of any kingdom, be it observed. 

Upon the whole of the evidence before us 1 am satis¬ 
fied that the late Rajah Sevajee was not the absolute 
Sovereign suggested by the Defendants, and that he 
had private property, both real and personal, as 1 
have above stated. 1 am further strengthened in this 
last conclusion by the fact that, according to Hindoo 
law and custom, a Hindoo Sovereign may have private 
property. See Stranges •' Hindu Law," vol. i. p. 209, 
where, after stating that a kingdom is not di¬ 
visible, it is added, that ‘the effects and prEate 
estate of a Sovereign, like those of an ordinary 
individual (Hindoo), are in common, 2nd distri¬ 
butable amongst his sons. ’ And 2nd vol. , App. 
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i. 10 the same effect, See also 2 Colei,rooke’s 
Hindu l.aw, c. 4, Judgment on the 

above part of the case has been formed without any 
reference to the Treaty of 1799, put in evidence by the 
Defendants, possibly for the purpose of supporting 
one of the points raised by them, namely, that the 
Court could not take cognizance of the suit, because 
,t involved the construction of a Treaty. Upon this 
point 1 would here remark, as well as upon some 
others ecpiallv beyond dispute, but which were much 
p„ bv 'ihe learned Counsel for the Defendants, 

that the Court has never entertained any doubt re¬ 
specting them, though not able to see their apphca- 

,-Utv to the facts of the present i^se, 
points as that the construction of Treaties, 

I r acts of State between Sovereign powers, or 
:: 'La:-: to peace or war, could not I. trmd by 

a„v Municipal Courts, As little matter of doubt is it 
tlmt the East India Company, though subjects, have 
Lnain Sovereign powers delegated to them, such as 

those of making peace and war, and of 

ties uith certain of the native powers in -Dnr, and 
that concerning such acts as can be included under 
the above heads neither this nor any other municipal 
Court has any jurisdiction to inquire. But in the ay 
in which the Plaintiff shapes her case before the 
Court I think, that these points do not fairly arise. 
The Plaintiff sues as a private individual, and as the 
subject of a countrv’ forming part of the Brit.s erri- 

lories in huiia. Of the annexation of the Raj, 
of the Defendants taking possession of its revenues, 
or of the State property of the kingdom, whether 
consisting of lands, forts, jewels, or munitions o 
war, she makes no complaint. She sues only for what 
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she alleges to be her property according to the Hin¬ 
doo law, namely, the private estate and eflects of her 
deceased husband. Rajah Sevajcc, the whole of which, 
she alleges, the Defendants detain from her without any 
justification. Let us proceed now to the Defendants 
second line of defence, namely, that to the jurisdiction 
of the Court. They say, assuming that there was 
private property, its seizure and detention cannot be 
inquired into by this Court : first, because its seizure 
was an act of Stale ; and, secondly, because the pro¬ 
perty seized, or a portion of it at least, is revenue. 

First, then, as to the seizure being ' an act of State 
(though many of my arguments will bear on both 
lines of defence). What is an act of State? It is 

not every aci by a Government, or by those represent¬ 
ing the Sovereign in a foreign country, which will be 
exempted from the jurisdiction of the Municipal 
Courts.' (See Cameron v. Kyte, 3 Knapp's P. C. Cases. 
332.) But assuming an act of State to be an act of 
the Sovereign power, in relation to peace or war, or 
an act done by it as being absolutely necessary for the 
public safety, or qiM detrimcnti res publica capiat 
(and under this head a benefit or increase to the 
revenue can hardly be included), or acts of a similar 
description, have the Defendants brought the acts of 
seizure and detention of the Plaintiff's properly within 
the principle of the protection they set up And fur¬ 
ther, was, in fact, the seizure of the private property 
an Let ordered by any Government at all ? Now what 
are the facts proved which bear on this portion of the 
case? After the death of the late Rajah Sevajee, 
which took place in October, , 855 , it was determined 
by the East India Directors that the Raj of lanjore 
had lapsed to the East India Company for want of 
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male lieirs to Rajah Scvajec. Though this lapse was not 
immedlateiv publicly announced, the East India Com¬ 
pany must. I think, he considered to have become the 

Sovert-ign power througliout the kingdom of Taajore 
from the death of Rajah Sevajee. No very perceptible 
change in tin* government of the country at large 
would be made, as the territories of Tanjore had long 
been under the management and control of the East 
India Company. Such then being the state of things, 
it is only after a correspondence between the East 
India Directors and the Government of India and of 
Madras, that in September, 1856, Mr. Forbes is 
appointed, under the direction of the Government^ of 
India, for the purpose of inquiring into and reporting 
upon the various questions demanding settlement in 
connection with the extinction of the Raj of lanjore. 
In the letter of the Government of India, of the 8th 
of September, authorizing the appointment of 

an ofiicer on this special duty, I find the following 
passage ‘ But the mode in which it may be proposed 
to deal with the Rajah’s debts, and with the State 
jewels, library, and armoury, should be reported to 
the (Government of India before any measures are 
taken.' It might be contended from the concluding 
words of the above extract that no authority was 
given or intended to be given for the taking pos.session 
of even the State jewels, &c., till some further report 
had been made to the Government of India, Such, 
however, does not appear to have been the construc¬ 
tion put upon it by the Government of Madras, who, 
on the receipt of the above letter, instructed Mr. 
Forbes, in a letter of the 25th of September, 1856, ‘to 
take lists of the jewels belonging to the Raj, and 
passing with it to the Honourable Company, as also 
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of the State armoury and weapons.’ Neither of the 
above letters appear to contemplate, much less to 
authorize, the seizure or detention of other than 
State property, or, in other words, of the property of 
the Rajy passing with it to the F-ast India Company. 
It was proved, however, I may here remark, that pr('- 
vious to this authority being given, the rents and pro- 
lils of the villages and lands bought by Scvajec had 
been received bv Mr. Rorhes since the Rajiih s d<'<ith. 
The evidence of Ramnchundra Rou\ uncontradicted, 
is. that Mr. Forhcs had been receiving the rents and 
profits of those villages since Sevajce's death. I he 
sale also of the contents of schedule R. had taken 
place early in 1856. On the i8th of October. 1856. 
it is that Mr. Forbes, having received his new autho- 
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rity, which is relied on for making this seizure an act 
of State, took possession of the property in the fort 
of Tanjore. It appears to have been an indiscriminate 
seizure, both of public and private properly ; the 
orders of the two Governments, as I have above 
pointed out, having been expressly confined to the State 
property. Assuming then that the taking possession 
of the public and State property can be considered as 
an act of State, as ordered by the Government of 
India, and as being a necessary consequence, perhaps, 
of the assumption of the Raj, how can the seizure 
and detention of private property (and especially of 
such portion as consists of rents and the produce of 
sale made previous to October, 1856) come under 
the same protection ? The seizure of the private pro¬ 
perty can, I think, be held to be brought within the 
protection of the act of State plea only on proof 
either that the property was honii fide believed at the 
time to be all public, or that its seizure w.as rendered 
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unavoidable from the impossibility of distinguishing 
the one from the other, or because the public could 
not possibly have been taken possession of without 
also seizing the private. This last ground, it should 
be observed, affords no excuse for the detention. Bu 
we had not anv evidence of such a state of circum 
stances existing as ! have above suggested ; no State 
property was shown to have been in danger, nor was 
there anv evidence that there existed any difficulty in 
separating the one from the other, which ord^mary 
care and patience, even after the seizure, might not 
have overcome. I say even after the seizure, for it 
should be borne in mind that the gravamen of the 
Plaintiff's complaint before the Court is the detention 
of her private property; not the seizure, which ot 
course would have been the subject-matter of an 
action of trespass on the plea side of the Court ; nor 
had we anv proof that there was any bonii fide belief 
that all was public property. On the contrary, Mr. 
Forbes, in his letter of the 17th of October. 1856, 
written the dav before the seizure, .shows that re 
knew there was private property amongst that about 
to be seized, for he expressly states that all proper > 
to which a claim shall be established shall be restored 
to its owner. It appears then from the above, tha 
an order having been issued to take possession of 
public property, private property was taken, and is 
now detained under the circumstances above set out. 
I am of opinion that such detention cannot be con¬ 
sidered an act of State, nor can I consider that the 
subsequent adoption by the Defendants can make 
that an act of State which originally was not so. 1 he 
remaining ground relied on by the Defendants to bar 
the jurisdiction of the Court is, that the seizure 
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related to a matter of revenue, from imiuiry into 
which the Court is expressly precluded by the 2^ri\ 
clause of the Charter establislung the Court. In 
support of this point the learned Counsel cited the 
Statute. i6th & 17th I'Vc'C. c. 95. sec. 27, by which it 
is enacted ‘ that all real and ]>ersonal estate within the 
said territories, escheating or lap^ing for want of an 
heir or successor, and all i)ropcrty within the said ter¬ 
ritories devolving as dofin vacantia for want of a right¬ 
ful owner, shall (as part of the revenues of India) be- 
lono- to the East India Company, in trust for Her 
Majesty for the service of the Government of India' 
Looking to the words used in the Charter, and the in¬ 
convenience intended to be guarded against, I am in¬ 
clined to think that a very fair doubt may be enter¬ 
tained as to whether an escheat, or lapse under the 
above Statute, comes within the words of the Charter 
as ‘ revenue under the management of the Governor 
(of Fort 67 . George) and Council, or as revenue col¬ 
lected under Regulations made by him. ' 1 think 

also that the same reasons do not exist for preventing 
the subjects of the Queen from resorting to Her 
Courts in the case of such trschcats as in cases relat- 
[i\cr to the collection of the ordinary revenue, made as 
it is to a great exlenl in small sums, and under regu¬ 
lations and usages whii h it might be exceedingly in¬ 
convenient to submit to the consideration of the 
Queen's Court. I think, however, that this line 
of defence, namely, that the property seized was 
revenue, may be dispose<l of on the same grounds as 
1 have considered a sufficient answer to the defence 
that the seizure was an act of Slal<' ; for supposing 
that the seizure of the public property, which had 
lapsed to the Fast India Company under the Statute, 
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to luave been an act done in the collection of the reve¬ 
nue within the meaning of the Charter, aan we extend 
the same protection over the wilful seizure and deten¬ 
tion of private property ; an act not ordered either by 
Government, or justified by any Regulation, or neces¬ 
sitated by any dilhculty or unavoidable necessity, as 
have above already shown ? 1 think we should not be 
justified in doing so, being of opinion that the pro¬ 
perty was seized and had since been detained with the 

knoiv ledge that some of it was private property. This 

fact, 1 think, distinguishes this case from S(>oo„cr v. 
ya<hhw (4 Moore's Ind. App. Cases, 353 ), "li'c'i 
relied on in support of the revenue defence as well as 
of that of the act of State. In that case a slip had 
been made; and there can be little doubt, after 

reading the facts of that case, but that the Defendant 

believed that he might make the distress for 
the whole arrears of quit-rent due from the premises, 
without regard to the question of whose name was 
mentioned in the warrant. 1 fully subscribe to the 
authority of that case, as well as to the large class of 
cases establishing the rule, that parties bom, J„lc be¬ 
lieving thev are acting in pursuance of a Statute am 
according to law, are entitU-d to the special protection 
which the Legislature may have afforded them, though 

thev have been guilty of an illegal act. But 1 do not 

think the principles there laid down applicable to the 
nresent case, which is distinguishal.le not only on 
account of the want of bond fides, but also on the 
ground that it is not an action of trespass for the 
seizure, but a suit for the detention of the property 
of the Plaintiff. I must here observe that though 1 
am now delivering the judgment of the Court, Mr. 
Justice Davidson, who, owing to his absence, has not 
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had any opportunity of reading this judgnunt, and 
consequently is not ansxvcrahle for the reasons or ob¬ 
servations contained in it, fully concurs with me in 
the facts of the case and in the conclusion at xvlu.d. 
have arrived, namely, that the Plaintiff .s ent.tled to 
a decree, on the ground that, as to part at least ol 
what they have done, the deicnee set up >> ic c 

fendants cannot avail them, because they are unneces- 
sarily and wilfully detaining private property of the 
lateAV"A5.-’.ryc6>, w ith full know ledge that it 
private property, and that they have not any title o 
it whatever. The Defendants having then faded to 

establish any of their grounds of defence it 
for me only to declare the Plaintiff entitled to the de¬ 
cree of the Court as prayed;—First, that as senior, or 
first married w idow, she is entitled to the private and 
particular estate and effects of her deceased husband, 
Ihe late Rajah Savajcc. Second, that the 1 eteiulants 
may be declared trustees for her for so much of such 
property as they have possessed themselves of. riii.d, 
lor an account of all property. The other pmnts (in¬ 
cluding costs) reserved until after the Masters reporl, 

and for further directions." 

The present appeal was from the above decree, and 

was prosecuted by the Secretary of State in Council of 

hull, wbo came in the place of the Last India 

Company (^z.) ^ i 

Sir Hugh Cairns, Q. C., Mr. I'orsylh. Q. C and 
Mr. I'/. H- Mclvilt, for the Secretary of Stati 

in Council for the affairs in India. 

•I he substantial question is, whether the taking pos- 

, ^ ^ . St lUilc -.ist & 2;nKl I'UI , C 1..6, for tl.c bcUe. (,ovcrn- 
^"1 0^/" ; sk-l on 3 deefares ll.a, l.ie .secelary o. Stale is to 
;:r :L^:i;-ornic.^ e.e.e.sea by ibe Last fi.ata Company. 
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session ol the dreoased Rajah's properly by ibc East 
India C'oin[':in\’. In \irlue of I'reaties authorizing 
the annt-xalion of the Raj of Tanjovc, was not such an 
act of Slate and So\iTeign authority as cannot be 
(|uestioned or iiujuired into by a Municipal Court with¬ 
in the territories of the East India Company. Three 
questions are involved in this consideration : hirst, 
whether liv the Cliarlers and Statutes creating and 
defining the jurisdiction of llie Supreme C'ourt at 
Madras, the East India Company, as the governing 
]jower in India, is amenable to that jurisdiction for 
acts done l)y them in liieir go\erning and Sove¬ 


reign iharacter; secondly, whether the acts com¬ 
plained ol are not ticls of Slate and Government 
and of such a nature, that the (iovernment who 
liave done the acts, cannot be made amenable to any 
Municipal Court v. haloa r; and thirdly, whelher, 
having regard t(» the fact that the seizure involved 
tlie question of a Sovereignty, namel)', the Raj of 
Tanjorc, there was any foundation for the distinc¬ 
tion taken l)y the Court below betwetn the public 
and private property of the late Sovereign the 

Rajah, 

Upon the first point, The Supreme Court of 
Madras was treated hy the Ciiarter of 1800. 1 lu‘ 

21 St section of lliat Charter delines the jurisdic¬ 
tion of the Court, the powers of which are ex¬ 
tended by Statute, 4th Geo. W.. c. 71, s. 17. 1 he 

2'a d set lion expressly ]>rovides that it shall not be euin- 
puU nt fur Ibe Court to ente rtain or t-xereise jurisdie- 
liuii in any suit or action against the (jo\ernur-<jcneral 
nr llie (locei'Mor ol Mad>as Inr or on account (»l an\ 
order, or other act. matter, or thing done in their 
public capacity, or acting as (lovtiiior-fn in ral or 



ON APl'liAL I’UOM ruE EAST INDIES. 

Governor and Council. The 3otb ^eclion direct, 
and points out the mode of suing the East India 
Company when it is capable of being sued m the 
Supreme Court. The Calcutta Charter of 1774. 
the Statutes. 131b Geo. HI., c. 63, sec. 13 & > 4 . 

3ist Gctf. 111., c. 70, sec. 2, are in pari materm with 
the Madras Charter. The quarrel between Sir 
Elijah Imply and Warren Ilastinps respecting the 
jurisdiction of the Supreme Court of Calcutta, led to 
the p.’issing of the latter Statute (vol. 4 
Hist, of r>rit. India, by ll'ilson. Book \'. eh. 6), which 
excludes that Court from taking cognizance of 
the acts of the Governor in Council. It is neces¬ 
sary, therefore, to consider the position of the h.ast 
India Company at the time the Supreme Court at 
Madras was created by the Charter of 1800. Under 
the Statute, tjth eS: 10th Will. 111 ., c. 44. and the Char¬ 
ter of incorporation of Will. 111 . of 1693. and Sta¬ 
tute, 33rd Geo. HI., ch. 52, sec. i & 74 . >-‘st 

India Company had a twofold character: first, they 
were a trading Company ; and secondly, they had 
Sovereign authority, with the power of niaking 
peace and war. The Statute, 3rd & 4th Will. Ik ., 
c. 85, took away the trading monopoly, but the 
Sovereign rights were left to the East India Com¬ 
pany in trust for the British Government.—[Lord 
Kingsdoien ; Does your argument go to this extent, 
that the East India Company could not be sued at all 
in the Indian Courts?]—No, they were liable to be 
sued in the Courts in India, as here, for acts done 
in their trading capacity. They could be sued 
upon a conlract. The Bank of Eengal v. The United 
Company {a). In Gihson v. The East India Com- 

00 Uigncirs Reps. 127. s. c. 2 Knain. s P. C. Cases. 24s 
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pany (/?), the Chief Justice Tindal delines the 
character of the East India Company and their 
liability to be sued for acts done in their trading 
capacity. He says, “ It is manifest that the East 
India Company have been invested with powers and 
privileges of a twofold nature, perfectly distinct 
from each other ; namely, powers to carry on trade 
as merchants, and (subject only to the prerogative 
of the Crown, to be exercised by the Board of Com¬ 
missioners for the affairs of India), power to acquire, 
and retain, and govern territory, to raise and main¬ 
tain armed forces by sea and land, and to make 
peace or war with the native powers of India." —[Sir 
'John Coleridge \ Doe d. Seebkristow. The East India 
Company {b), was a case of ejectment brought in the 

Supreme Court of Calcutta to recover a piece of free¬ 
hold land which the East India Company claimed to 
be entitled to.]—The transactions upon which the 
question in this suit depended were not matters sub¬ 
ject to the jurisdiction of the Madras Court, or in¬ 
deed of any Municipal jurisdiction in India. They 
were matters of State arising out of a political trans¬ 
action. The maintalnance of such a suit, as is here 
contended for, would be inconsistent witli principles of 
public policy.— [Dr. Liiskington : That very question 
was decided here in 1827, in the case of The East India 
Company v. Syed Ally (c), when the Privy Council 
held that the Supreme Court had no jurisdiction. 
That was a case of resumption of a yaghire held as 
an Altiirnghah enam under a grant from former Nawabs 
of the Carnatic, which the East India Company under 
tile 'Treaties resumed by virtue of their Sovereign 
power. It was determined that the propriety of the 

(a) 5 Bingh. N, C. 273. (A) 6 Mouru s hid A|>p. Cases, 267. 

O See this case, posl. 
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exercise of such Sovereign power could not be ques¬ 
tioned by the Supreme Court at Madras ; the \ er) 
Court from whence the present appeal comes.]— That 
case has not been reported. It is no doubt most ap¬ 
plicable, and is all important to our argument. There 

is, however, another case, Dhackjee Dadajee v. The 
East India Company, which is similar in principle, 
which came before the Supreme Court tA Bombay 
1843, a report of which is to be found in Sir Erskine 
Perry's notes of decided cases (<7). That was an action 
of trespass brought against the East India Company, 
for breaking and entering the Flaintift’s dwelling 
house by order of the Botnbay Government, and 
U was held by both the Judges of that Court that 
no action would lie against the East India Com¬ 
pany, as it was an act done by the authority of the 
Governor and Council, and, therefore, an act of 
State, and for which the East India Company were 
not answerable. Being an act of State, it was clear 
that the Supreme Court could not take co^iizance 
of the action. On the first head we submit then, 
that upon the authorities as. well as the principles of 
international law, the seizure and taking possession of 
the property of the Rajah of Tanjorc, was an act of 
Government and State, done by the East India Com¬ 
pany in their Sovereign character, and by virtue of 
their Sovereign power ; and as such, incapable of 
being questioned or inquired into by any Municipal 
Court, more especially the Supreme Court of Madras, 
created by the Madras Charter of 1800. The East 

India Company v. Syed Ally. 

This brings us to the second question involved in 

the inquiry, namely, whether the acts done were 
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not only acts of State, hut done as acts of State : for 
if so, as already shown, they could not be inquired 
into by the Supremo Court at Madras. Now, the 
authority ior the seizure emanated from the Govern¬ 
ment. The despatch of the i6th of April, 1856, 
d(‘clared the dig^nity of the Raj extinct, and that the 
I\a) had lajjsed to the British Government ; and the 
subsequent correspondence from the Government to 
the* Colh'ctor, and the appointment of Mr. Forbes 
as Commissioner, were all acts of the Government 
exorcising the Sovereign authority, and the ultimate 
seizure and possession of the of Tanjore, and 

property ol the deceased Rajah, by Mr. Forbes, was 
the seizure of the Government, and an act of State. 
Till* judgment of the learned Judge of the Court 
below admits that the seizure of the public property, 
as it is there described, was an act of the Slate, 
an<l incapable of being inquired into by the Supreme 
Court, and limits the remedy to the prival<‘ property 
of the Rajah ; thereby affirming the jurisdiction of 
the Supreme Court to adjudicate on the validit)' of 
tlie seizure, by dt-termining what was-public and what 
was private property. Now, that would be to assume 
authoritv over the entire transaction. For if llur 
Court has {>ower to sever the acts of Mr. Forbes 
by adjudicating upon what they thought was an 
excess of his authority, they must have power to 
ascertain and declare whether his authority in general 
has been rightly exercised ; and we insist that in 
this respect it has not. Supjmse an action of trespass 
had been brought agaiti-t Mr. Forbes for the st.'izure. 
Could the Supreim^ Court entertain such action ? Cer¬ 
tainly not. No person has a locus standi to bring 
such an action, nor could the Court take cojAuizance 
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of it. The acts of Mr. Forbes were the acts of the 
Ciovernment, and if the Oo\'ernnient is not liable to 
the jurisdiction of tht* Court, neither is he. Hut 
atliniltinj^ that tht* aulhorit)' j^iveii to Mr. f'orbcs 
was limited, and tliat he did exceed it, still his acts 
have been recognized and ratified by the Go\erntnent, 
which would cure such defect, Huron Dennni>i 
The Caroline" (b). The authority of a Prize Court 
in time of war, is an illustration of the argument 
upon this part of the case, that the Supreme Court 
of Madras had no jurisdiction in a matter entirely of 
State policy. In the time of war the maxim “ inter 
anna silent legesF ^\'Ould apply in a Prize Court. 
That Court is established by Royal Commission : 
its authority is special, but as affecting the objects of 
it, universal : therefore, if a seizure be made of an 
enemy’s ship, though wrongfully, no action can be 
maintained against the Government, or any ol the 
parties concerned in such seizure, in a Municipal 
Court ; resort must be had to the Prize C:ourt, which 
is the only Court having authority delegated from 
the Sovereign power to try such a question. This is 
distinctly laid down by Lord Mansfield in the cases 
of Le Canx v. Eden (c), and Lindo \ . Rodney (//), and 
has been recognized and admitted by this Court in 
Elphinstone v. Bedreechund (e). As regards the (ques¬ 
tion that no suit will lie against the East India 
Company for acts done by them as a Sovereign power 
in India^ the case of Moodalay v. Fhe East India 
Company if). The Nabob of Arcot s. The East India 


(/i) 2 Exch. Rep. 167. 

{b) 3 Phillimore on International law, 51. 

(z) Doug. 594- (^) I*’- n. 

{r) I Knapp's P. C. Tases, 31A. (/) i Pro. (\ C. 4 '''*y 
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Company (a), decided in the Court of Chancery in 
England, are conclusive. So in Tandy v. The Earl of 
Westmoreland (h), the official acts of the Lord Lieute¬ 
nant of Ireland were considered acts of State, and not 
within the cognizance of the Municipal jurisdiction. 
The Duke of Brinis'ioick v. The Kiny of Hanover (c), 
is an authority to show that a Sovereign Prince, resi¬ 
dent in his kingdom, although a peer of the realm, 
is exempt from the jurisdiction of the Court of 
Chancerv for acts of State done by him in Hanover, 
'I'he same policv has been applied to Governors of 
colonies. In Mostyn v. Fahriyas (d), Lord Mansfeld 
laid it down that no Governor of a Colony could be 
sued while he is exercising the functions of a Go¬ 
vernor. This case, it is true, has been in sftme degree 
shaken by the decision in Hill v. Bigye (e). That 
was an action of debt brought upon a contract entered 
into by the Defendant before he became Governor, 
and it was held that upon such a contract being 
utterly unconnected with his political character of 
(iovernor he was liable to be sued in the Colony 
of which he was Governor. Cameron v. Kyte (/), 
relied upon by the Court below, has nothing to do 
with the case. There the Governor exceeded the 
authority conferred upon him by his commission. 

rhirdly. The late Rajah was. as regards this suit, 
an absolute Sovereign, and the decree of the Court 
below erroneously proceeds on the supposition of 
there being, in point of law, a distinction between the 
public and private property of an absolute Sovereign. 
No such distinction exists. In The Advocate-General 


(./) 4 Hri>. C. C. i8u. 

(,) 6 licav. I. S. C. 2 H. L. C ases, 
(e) i, P. ('. C ases. 4 ^) 5 . 


G) 27 State Trials, 1246. 

I. ( 7 ) Co\v|). 161. 

( /■) 1 Knapp's Cases, 332 . 
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of Bombay v. Aiturcliiind Lord Tcnlcidon puls 

the very question now in dispute. He asks, ' W lial 
is tlie distinction between the public and private 
property of an absolute Sovereign?" and says, 

" When you are speaking of the property of an abso¬ 
lute Sovereign, there is no preienee for drawing sir h 
a distinction : the whole of it belongs to him as Sove¬ 
reign, and he may dispose of it for his public or prn ati- 
purposes in whatever way he may think proper," Lord 
Brougham in The Lord Advocate \. Lord Dun fas {!>), 
says, " I must beg to enter my protest against the 
distinction which has been taken in arguing this case, 
as to the prerogatives of the Crown being dilYerent, 
where the Crown is supposed to be dealing w ith what 
is called its private and individual property and public 
property. The prerogative of the Crown is preeiseU 
the same as regards what is called the property of the 
Sovereign, and the property of the public. It is only 
within the last half century that any private property 
has been acknowledged to exist in the Crown at all. 
All property of the Crown is held for public purposes, 
and is Crown property ; it is public property which 
the Crown administers for the maintenance of the 
State,” Dig,, tit, '• Pnerogative,” 1 ), 64, sup¬ 

ports this view. The Rajah of Tanjore was by the 
Treaties of 1793 and 1799, an absolute Sovereign in 
the fort of Tanjore : he had there the power of life 
and death ; as absolute Sovereign, he could, therefore, 
have no private property, distinct from State property. 
By the Hindoo law in the case of regalities like this 
Raj, the succession is exempted from the ordinary- 
law ’ of distribution, as the Raj goes to a single heir, 
Stranae's " Hindu Law,” vol. i. p. 209 ; ib. vol. li., 

(.*) I ICn.ipp s I*. C. Cases, 329 n. {b) y Ci. & l-m., 
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App. p. 328-9 (Edit. 1830). Colebrooke's “Dig. of 
Hindu Law.” vol. i. p. 126; ib. ii. 122. It is asked, 
then, whether there is any difference between an 
English Sovereign before the Statute, 39th & 40th 
Geo. HI., c. 88, and a Hindoo Sovereign, as to the 
right ol private property ? No evidence is adduced 
upon this point, and the onus undoubtedly lies upon 
tile Respondent to establish that there exists such 
difference. 

Lastly, the decree proceeds on the footing of the 
Plaintiff, as senior widow, being entitled to administer 
the private estate of the late Rajah. Now, there is 
nothing in the relations between the Respondent and 
the East India Company to sustain a suit in equity. 
I'here is no privity of interest between them such as 
could sustain a suit. The remedy, if any wrong had 
been committed, would have been at law by an action 
of trespass, in trover, or detinue. The East India 
Company v. Nuthumbadoo Vecraswamy Moodeliy (<?), 
Spooner v. Juddoo (b). Again, the Respondent asks 
for an account when no complexity of accounts 
exists. Fo/ey v. Hili (c), Fluker v. Taylor (r/), esta¬ 
blish the proposition that, if the accounts are not 
complicated they are the subject of an action, not of 
a Bill in Chancery. If there was no remedy in law 
or equity, a petition of right would be the proper 
course. But if a suit like the present could be sus¬ 
tained, the only proper decree would have been the 
usual decree for the administration of the estate. 
There should have been first a reference to the Master 
to inquire whether the deceased Rajah had any pri- 

(./) 5 Moore’s Iiul. .\p|>. Cases. 217. 

{/>) j .Moore’s Ind. .App. (^ases, 353. 

(i-) 2 H. L. Cases, 28. 


{(t) 3 Drewry, 183. 
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vatc property; and secondly, that the hast India 
Company should should render an account ol the 
property so found to be private. Such a course has 
not been pursued in this ceise. Upon all these 
grounds, therefore, we submit, this decree cannot be 

sustained. 

The Attorney-General (Sir Richard Bethcll) {a) 
and Mr. Ayrton for the Respondent. 

It will be necessary in the first place to ascertain 
the true status ol the East India Company, in order 
to see whether they are not amenable to the jurisdic¬ 
tion of the Supreme Court of Madras, and account¬ 
able before that Court for the wrongful acts com¬ 
plained of. Our contention is, that the East India 
Company did not stand in the position of a Sovereign 
power; they were only a corporation endowed, it is 
true, with considerable franchises and prerogatives, 
but by legislative enactments made accountable for 
their acts. Sovereignty implies the exercise of abso¬ 
lute uncontrollable power, without any qualification. 
How then could the East India Company be said to 
possess the Sovereign power if they are compellable 
to justify their acts, and to show that what they did 
it was within their power I he acts we complain 
of were arbitrary acts, and can be brought in question 
before the ordinary legal Tribunals. 1 hey were not 
done in virtue of or Jure M/i. The account 

given by the Defendants in their answer is, that the 


(,*) 'The Atiornev-tieneral (Sir Rich.ini lieUiell) had been con¬ 
sulted on behah of the Respondent before his appointment to the 

office of Attorney-General, and it was arranged that Sir Ilu^h 
Cairns, the late Solicitor-General, should at the hearing, conduct 

the case ol the Appellant. 
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amiexatioii of the Raj of Tanjore and the taking 
possession of the property was not an act of State, 
l>ut tliat the Raj and property lapsed to the Govern¬ 
ment ; and that, therefore, the East India Company 
as the ultimus hwres, took possession as bond vacantia. 
Now, it can only be upon the hypothesis that the 
Company has the same right towards the State of 
Ta/ijorc that the Queen of England has with regard to 
ha'vcditas jacens that tiiey could so claim the private 
property. Such a pretension however is preposterous. 
For it is apparent from the letter of Mr. Forbes of 
the 17th of October, that the seizure was not 

intended to include, or was in exercise of any right 
the East India Company might have over the private 
property of the Rajah, whatever they might claim to 
have over the Rajah's State property, for the instruc¬ 
tion is that “ all private property would be scrupu¬ 
lously respected.” Indeed, no authority for such a 
seizure was ever delegated to Mr. Forbes by the Go¬ 
vernment. This fact is an admission that the East 
India Company would not interfere with the rights of 
the members of the Rajah's family to his private pro¬ 
perly. I he Respondent as the senior widow was the 
proper party to sue, as well for an account of property of 
her own, which was unjustly seized and then was in the 
East India Company’s possession, as of her husband’s 
private property. As the East India Company got 
possession of the property by the unauthorized act of 
Mr. Forbes, no protection can be claimed by them on 
the ground of State policy, nor are they exempt from 
the jurisdiction of the Municipal Courts for the 
commission of such a wrongful act. Enron v. Den- 
(a) does not apply. That was an action for 


(rf) 2 Exch. Rep. 167. 


man 
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damages by reason of the Defendant, an officer in the 
English navy, destroying slave baracoons. The Eng¬ 
lish Government, it appeared, adopted his acts as 
having been done by their authority, which the Court 
held equivalent to prior instructions ; being an act 
of State, the Crown was alone responsible, and, tlu r.- 
fore, no action would lie against the Defendant. 

So in the case of I'he “ Caroline." But here there 
is, in truth, no act of State, but a wrongful seizure by 
the East India Company, who are bound to submit to 
an inquiry and to account for their ads. 1 he Navnh 
of Surat's case {a) was under a Treaty almost Di />- 
sissimls verbis with the Treaties in question The 
Government in that case distributed the Naieab's pro¬ 
perty among his heirs in a certain manner, provided 

by a special Act of the Legislature of ^o. 

XVIII. of 1848. It would be an act of injustice to 
say the Respondent has no remedy. In this country, 
if the Crown took possession of property, although a 
Bill could not be hied in the Court ol Chaiicerj, \ et 
a petition of right would issue at the instance of the 
subject aggrieved. The Defendants do not frame their 
answer as if the seizure had been made in exercise of 
a Sovereign power, but they justify the taking under 
an asserted legal title, alleging that the property 
lapsed to them. Now, we contend, that the East 
India Company is only a corporation created by Char¬ 
ters and Acts of Parliament, but that they have not 
the Sovereign power in Iniiia. 1 he Sovereign power 
as exercised in India is alone vested in the Governor- 
General and Council. The Governor-General we 
admit is exempted from the jurisdiction of the Queen’s 
Court in India for acts done relating to State or 

(,/) See 5 Mnnre’<i Ind. -\pp. Cnscs, 499. 
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public policy, but the East India Company we sub¬ 
mit. like any other British subjects, are liable to the 
jurisdiction of the Court. 

It w Wl be necessary to establish this proposition to 
review the Charters and Acts of Parliament affecting 
the East Indian Company. The Charter of King 
Charles the First, of i66i. authorizes the East India 
Company to export warlike stores, and make peace 
and war with native Princes within the limits of their 
trade. The Charter of 1683, confers similar powers; 
but there the Crown reserves the Sovereign rights 
over the forts in India, and the power of making 
peace and war when it shall think fit to interpose 
the Royal authority. Now, we submit, that the 
Charter of 1661 was absolutely null and void, as the 
power of making war and peace are admitted by 
all Jurists to be an incommunicable prerogative. 
By the Charter of WilL III., of 1698, the powers 
of the East India Company are restricted to raising 
forces to defend the forts; but all Sovereign rights 
are again reser\'ed. and amongst them the power of 
establishing Courts of Judicature. The Statute, 13th 
Geo. HI., c. 63, puts the question of the undoubted 
Sovereigntv of the Crown in India beyond all doubt. 
This is the first legislative enactment that introduced 
a particular provision for the Sovereign administra¬ 
tion of the dominions in the East Indies that had 
been acquired by the Company. By section 7, such 
Sovereign rights are vested in the Governor-General 
in whom all the civil and military power is vested, 
who is really the onlv representative of the Crown, 
in India, and not the East India Company, as claimed 
by the Appellant. His powers are defined in sec¬ 
tion 9 : and section 13, reserves the right of the 
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Crown to erect a Supreme Court of Jncliiature at 
Fort William, to whom the Governor-General and 
Council are made amenable by the 15th section, in 
cases of treason or felony ; and also, by the 39th 
section for any crime, misdemeanour, or oftence, to 
the Court of King’s Bench in Engl,mil. The Statute, 

19th Geo. 111 ., c. 61, sec. 5, renewed the appoint¬ 
ment of the Governor-General for live years: this 

office was continued by the Joth Geo. 111 ., c. bi, 
sec. 5. Statute, 2.st Geo. 111 ., c. 65. ^ec. 8. lor tlfe 
first time gave the proprietors in the stock a title 

to share in the Company's territorial acquisitions. 
If. then, the East India Company had done the act 
complained of shortly after the passing ot this 

Statute, and, therefore, for the benefit of their pro¬ 
prietors, how could it be said that they did it in 
virtue of a Sovereign power created by that .Act 
By the Statute, 33rd Geo. III., c. 52, sec. 9, tie 
Board of Control have power given them to superin¬ 
tend all concerns relating to the civil or militari 

Government or the revenue in the Ea.iit In,lies. 
Now, we insist that the Board of Control has no 
greater power than the East India Company, and, 
therefore, the creation of that Board cannot be 
said to invest the Company with any new or in¬ 
creased prerogatives. Sections 40 & 4 - empowered 
the Governor-General at Fort William to superintend 
the Presidencies of Madras and Bombay, if not repug¬ 
nant to orders from England . the 4^''d section 

prohibits the Governor-General in Council from 
declaring war, except in a ease of cmergenc), n it 1- 
out the consent of the Court of Directors and the 
Board of Control. Statute, 37th Geo. 111 ., e. 142, 
empowers the Crown to erect Courts of Judicature 

67 
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at Madras and Bombay : and section 10, exempts the 
Governor or Council of Madras or Bombay from the 
jurisdiction of the Courts. except for treason or 

felony. Now, this proviso would be unnecessary if, 
as c laimed bv the Appellant, the East India Company 
had the actual Sovereiejnty. -So again under Statute, 
55rd Geo. 111 ., c. 155. sec. 123, provision is made 
that the general issue may be pleaded in actions or 
suits brought against the East India Company or their 
agents for acts committed by them in arresting 

persons not authorized to reside or traffic in the 
East Indies. Bv Statute. 3rd & 4th Will. IV., c. 85, 
a further arrangement is made with the East India 
Company for the government of India for a limited 
period. Section 10 expresslv enacts, that the same 
remedy by proceedings, legal or equitable, is to be had 
against the East India Company, and their property is 
to be subject to execution. By section 39 the whole 
power for the government of India is vested in “ The 
(jovernor-General of India in Council. The authori- 
lies cited by the Appellant, Doe d. Seebkristo w. The 
East India Company {a), The Bank of Bengal The 
East India Company (b). The East India Company 
Nnthumbadoo Veerasteamy Moodelly (c). to sustain 
their proposition that a Rill in Equity was not the 
jjfoper remedy, shows that the East India Companj 

are generally liable to the jurisdiction of the Courts in 
India \2iX\A the question, then, is reduced to this 
simple point, whether what they have done is an act 
of State? which we contend it was not. 

.Secondlv. In anv circumstances, the East India 
Company, as successors to the deceased Rajah, suc- 

(,/) 6 Moore’s Ind. App. Cases. ^67. (^) 

(c) 5 Moore’s Ind. .\pp. ('ase<. 217. 
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i-cfdecl only to the State property attached to tin knj 
and not to the private property ol the lati’ Rnjah. Ih 
was at the time of his death entitled, as ol his oj\ n 
right by the Hindoo law, to private property, consist¬ 
ing of real estate, cash, jewels, horses, &c., distinct 
from the rights appertaining to the Ruj- llcwasol 
the Sootira caste, and had power by the Hindoo law ^ to 
dispose of his private property, distinct from th<- A’1/7. 
Strange'!: “ Hindu Law," vol. i., p- -’o<) (Sdit. 1830), 

clearly so treats this point. He lays it down that the 
effects and private estate of a Sovereign, like those ol 
any ordinary individual, are in common, and distri¬ 
butable among all the sons. T hat is an authoriu 
that a Hindoo Sovereign can have private property 
distinct from State property. Alien. On the Ko) al 
Prerogative," p. 143. ^^ys that ' the ancient .\nglo- 
Saxon Kings had private estates which <lid not merge 
in the Crown, but were divisible by Will, gilt, or sale. 

So bv international law. as appears from PnJfe'xIorJ. 
who, referring to Grotius. points out the distinction, 
and lays it down that the income may belong to the 
Sovereign, and be dealt with by him differently from 
the corpus of the property which goes to the State (a) 
In modern times the same right has been recognized 
Ryves V. The Duke of Wellington {!>) was a case in which 
a legatee tiled a Bill against the executor of George We 
Fourth, claiming under the Will of rA'CCi/c the 1 hird 
with respect to a beipiest made by that Monarch of 
his private property, and the Court of Chancery repu- 

B viii. c. 5 , sections 22 & 23. B. iii. c. 9 & >&■ See 

also V/ir AU.-Gcn. v. We.Un (IMrker's Kep. 267). 
determined thatcl.oses in action belonging to an enemy are fo.le.te 

to the Crown. 

(i) 9 Heav. 579 - 
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diated the jurisdiction of the Court on the sole ground, 
that tile Will had not been proved in the Prerogative 
Court. T'he cases relating to the exemption of a 

Governor of a Colony, relied upon by the Appellant, 
do not apply. Cnmeron v. Kytc {a) was confined to 
the single point of the power of the Governor of a 
Colony, and it was held to be fettered by the terms 
of the Governor’s commission from the Crown. Hill 
V. il}) is in our fa\our, as it determined that 

iht' Civil Court in the Colony had jurisdiction to 
entertain an action of debt brought against the Go¬ 
vernor while in office in the Colony. Carnphell v. 
Hall (r) was an action brought against an officer of the 
fiovernment in Grenada, for the purpose of trying the 
question whether the King, having promised the in¬ 
habitants of Grenada a local Legislature, and having 
by his commission to the Governor authorized the 
convocation of an Assembly, could afterwards of his 
own accord impose taxes. Lastly. The case of The 
East India Company v. Syed Ally is distinguishable 
from the present. The resumption of the Jagltire by 
the Comiianv, as the representative of the Crown, was 
under the authority of a Treaty made by them in that 
charac ter with a native Prince. They had, under the 
Treatv, the same power as the former Nawabs. The 
resumption related to the revenue, and, being a matter 
of State policy, the Supreme Court was properly 
held to have had no jurisdiction. 


Sir Hugh Cairns, Q. C., in reply. 

File Respondent endeavours to support the decree 
appealed from, upon grounds which are antagonistic 

(«?) 3 Knapp’s P. C. Cases, 332. (/^) 3 Moore’s P. ('. Cases, 465. 

(f) Cowp. 204. 
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lo those relied upon in ihe judgment of the Court 
below. U is now urged that the East India Company 
are mere traders, who have arrogated to themselves 
the rights of Sovereignty, and that their assumption 
was a mockery of the rights of the C rown. The argu¬ 
ment on the other side goes to this extent, that the I'-ast 
India Company, as a corporation, have certain powers 
emanating from the Sovereign delegated to them, but 
that the act complained of is ultra vires the hast 
India Company ; as the Sovereign power is only vested 
in the Governor-(ieneral ot India. Now, the C oiiit 
below treats the proceedings as being within the autlio- 
rity of the East India C:ompany, but denies what 
has been done by Mr. Forbes with respect to tlie 
alleged private property to be an act of Stale. 
This argument proves too much, as everything which 
the E^st India Company did would be wrong; tin- 
annexation of the Raj\ the seizure of the public pro¬ 
perty, which are not complained ol, would also In- 
wrongful. Nothing, however, can be more tallacious 
than this argument, as at the time when the acts in 
question took place, nothing could be done in India 
in the shape of Government, but through the East 
India Company, and the Court of Directors under the 
supervision of the IWrd of Control. Supposing, for 
the sake of the argument, it was conceded that it is 
in the (iovernor-Gcneral in Council that the Sovereign 
delegated power exists, we still have then his authori¬ 
tative sanction, and confirmation of all lh<- proceed¬ 
ings taken by Mr. Forbes. But the true position of 
the Government of India is this : The East India 
Company have power given them by Charters and 
Acts of Parliament for the Government of India, an<l 
they delegate those powers to the Governor-General as 
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uxecutivu in India. The Statute, 21st Geo. III., c. 63, 
was passed in eonsequence of the exorbitant exercise 
of power claimed by the Chief Justice, Sir Elijah 
Impey, and that Statute not only exempts the Go- 
\ernor-General from responsibility for anything he 
may do, but any one actingf under his instructions who 
shall plead such instructions in a suit or action. Here 
tlu* (}o\ernor-General has sanctioned what Mr. Forbes 
has doin', and it must, tlierefore, be treated as his 
act. d'he principle of legislation as to the Goyernor- 
(ieneral in India is this; .Anterior to the creation of 
that oflice, or any officer in India as the executive 
Goyernor of India, the East India Company, as the 
executive Goyerninent upon the spot, had Sovereign 
powers (onferred on them from the Crown, by Charters 
and by .-Vets of Parliament ; and. as they could not 
delegate those powers upon ordinary principles of law 
to any one else, it became necessary to give large powers 
to an executive upon the spot, and that was done by 
parliamentary authority. The first Act creating the 
(iovernor-General was the 13th Geo. III., c. 63, and 
tlic preamble shows the evil it intended to remedy in 
the constitution of the governing body of the East 
India Company at home, and the imperfection of the 
executive Government in India : the 7th & 8th sec¬ 
tions appoint a Governor-General, and define his 
powers. The Statute relied upon by the Respon¬ 
dent, the 53rd Geo. III., c. 155, sec. 123, obviously 
contemplates an act which cannot be considered an 
act of State, done as a Sovereign power, but as traders, 
and one which the East India Company might be sued 
for, Gibson v. The East India Company (a). The 
Statute, 3rd & 4lh IVi/l. 1 \'., c. 85. puts this matter still 

(</) 5 Bingli. N. C. 263. 
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clearer; that Statute took away the exclusive trading 
rights of the Company-, and left them their Sovereign 
rights only for a limited period. Sovereign powers have, 
undoubtedly, been conferred upon the East India Com¬ 
pany of levying war or making peace, and making 
Treaties. These powers are shown in tlie case of The 
Nabob of Arcot v. The East India Company {a), where 
it was decided that the particular acts lh< Saioab 
complained of were acts of public policy and State, 
and that the Court of Chancery had no jurisdiction 
to take cognizance of those acts. I he East India 
Company v. Syed AUy further illustrates this, and 
.shows that the Sovereign power in the Carnatic has 
become vested in the East India Company. If a Treaty 
was made between this country and France, a com¬ 
plaint as to the mode in which it was carried into effect 
could not be entertained in a Municipal Court. The 
Respondent argues, that it has not been pleaded that 
what was done by Mr. Foibcs was an act ol State, 
and that the defence set up by the ansu er is, that 
the East India Company took the Rn) and property 
by succession. Such is not the fact : the answer 
clearly treats it as an .-\ct of State, and negatives such 
assumption that the seizure was a succession at law. 

No distinction exists between publfc and private 
property of an absolute Sovereign. The Advocate- 
General of Bombay v. Amcrchnnd [b) is conclusive 
upon that point. The argument by analogy to Sove¬ 
reigns in this country who have made Wills and dis¬ 
posed of their private property does not apply, as it 
is not the case of an absolute Sovereign, like the 
Rajah of Tanjore, but of Sovereigns whose powers 
by the constitution are limited. In this countrv the 
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hureditarv revenues of the Crown have been made 
over h\ Act of Parliament to the country, in conside¬ 
ration of a civil list during the life of the Sovereign ; 
and the 39th & 40th Geo. HI., c. 88, gave His Ma¬ 
jesty. his heirs and successors, full power of dispo¬ 
sition hy deed, or W’ill, of certain real and personal 
property, at the same time subjecting the private 
property to the payment of pri\ ate debts contracted 
durintr the Sover(‘io:n's lifetime. There is no alle- 
ifation or evidence that there is a custom in this 
or by the Hindoo Law. that upon the death 
of an absolute Sovereign, no disposition being 
made bv him duriii" his lifetime, there could be a 

^ o 

division made among his family of a certain kind 
of property. Another error in the decree is, that 
it assumes, without proof, that there was private pro¬ 
perty of the deceased Rajah. 

The case stood over for consideration. 


27th July, 
1859. 



Judgment was now delivered by 

The Right Hon. Lord KiNGSDOWN. 

This is an appeal from a decree of the equity side 
of llie Supreme Court of Judicature at Madras, by 
which it was declared that the Respondent, the Plain¬ 
tiff in the suit below, as the eldest widow of Sevajee, 
late Rajah of Tanjore, who had died intestate, was 
entitled to inherit and possess, as his heir and legal 
representative, his private and particular estate and 
effects, real and personal, left by him at the time of 
his death, subject to the payment and satisfaction 
thereout of the present debts, if any, of Sevajee, and 
to any legal claims and demands that might exist 
against such private and particular estate and effects : 
and the Court declared that the Defendants, the East 
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India Company^ were truste^-s for the PlaiotUT for and 
in respect of the private and particular estate and 
effects, real and personal, left by Scvajee at the time 
of his death, and possessed by them, their officers, 
servants, and agents, as in the Bill mentioned. The 
decree also proceeded to direct various accounts 
and inquiries founded upon these dcclarations. 

In the very able argument addressed to us at the 
Bar, many objections were made hy the Appellant s 
Counsel to this decree : but the main point taken, 
and that on which tlieir Lordships think that the 
case must be decided, was this, that the East India 
Company, as trustees for the Crown, and under cer- 
tain restrictions, are empowered to act as a Sovereign 
State in transactions with other Sovereign States in 
/ndia ; that the Rajah of Tanjorc was an independent 
Sovereign in Ifidia \ that on his death, in the year 

East India Company, in the exercise of 
their Sovereign power, thought fit, from motives of 
State, to seize the Raj of Tanjore and the whole of 
the property the subject of this suit, and did seize it 
accordingly ; and that over an act so done, \Nhcther 
rightfully or wrongfully, no Municipal Court has any 

jurisdiction. 

The general principle of law was not, as indeed it 
could not. with any colour of reason be disputed. 
The transactions ol independent States between eat h 
other are governed by other laws than those which 
Municipal Courts administer: such Courts have neither 
the means of deciding what is right, nor the power of 
enforcing any decision which they may mak(\ 

But it was contended on the part of the Respon¬ 
dent, that this case did not fall witliin the principle, 

for the following reasons :— 
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First. Because, as it was said, the East India Com¬ 
pany did not stand in the position of an independent 
Sovereign ; that such powers of Sovereignty as were 
exercised on behalf of the Company were vested, not 
in the Company, hut in the Governor-General and 
Council, who are protected by legislative enactments 
for what they may do in that character. Secondly, 
that the seizure in this case did not take place by the 
exercisi* of a Sovereign power against another inde¬ 
pendent power ; but was a mere succession, by an 
asserted legal title, to property alleged to have lapsed 
to the Company. And, thirdly, that there is a distinc¬ 
tion betw<‘en the public and private property of the 
Rajah, and that the Company never intended to exer¬ 
cise their Sovereign powers as to the latter, whatever 
they might do with respect to the former; that the 
Company, therefore, are in possession of property by 
the unauthorized act of their officers, for which no 
protection can be claimed on the grounds which 
would jirolect the public property from the jurisdic¬ 
tion of the Court. 

On the lirst point their Lordships are unable to 
discover any room for doubt. The careful and able 
review of the several Charters and Acts of Parliament 
hearing upon the subject which they had the advan- 
ta<^e of hearing at the Bar, has satisfied them that the 
law, as it stood in the year 1839, is accurately stated 
in the fullowing passage in the judgment of Chief Jus¬ 
tice Tindal in case of Gibson v. The East India Com- 
pany (5 Bingh. N. C. 273), in which, after referring 
to various legislative enactments, he observes that 
from these—“It is manifest that the East India Com¬ 
pany have been invested with powers and privileges 
of a twofold nature, perfectly distinct from each other ; 
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namely, powers to carry on trade as mercluints, and 
(subject only to the prerogative of the Crown, to be 
exercised by the Board of Commissioners for the 
affairs of India), power to acquire and retain and 
govern territory, to raise and maintain armed forces 
by sea and land, and to make peace or war witli the 

Native powers of India'' 

That acts done in the execution of these Sovereign 
powers were not subject to the control of the Muni¬ 
cipal Courts, either of India or Gicat Britain, was 
sufficiently established by the cases ol Thci\ahobof 
Arcot V. The East India Company, in the Court ol 
Chancery, in the year i 793 '. and The East India Loin- 
pany v. Syed Ally, before the ITivy Council 111 1827. 

The subsequent Statute, 3rd & 4th 
in no degree diminishes the authority of the Bast 
India Company to exen ise, on behall of the Crown 
of Great Britain, and subject to the control therein- 

provided, these delegated powers of Sovereignty. 

The next question is. what is the real character ol 

the act done in this case ? Was it a seizure by arbi¬ 
trary power on behalf of the Crown o{ Great Britain, 
of the dominions and property ol a neighbouring 
State, an act not affecting to justify itself on grounds 
of Municipal law Z or was it, in whole or in part, a 
possession taken bv the Crown under colour of legal 
title of the property of the late Rajah of Tanjore. in 
trust for those who, by law, might be entitled to it on 
the death of the last possessor? It it were the latter, 
the defence set up, of course, has no foundation. 

It is extremely difficult to discover in these papers 
any ground of legal right, on the part of the hast 
India Company, or of \.\:o Cxo^sn Great Britain, tis 
the possession of this Kaj. 01 of any part of the pro- 
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pert) of the J\ajah on his death ; and, indeed, the 
seizure was denounced by the Attorney-General (who, 
from circumstances explained to us at the hearing", 
appeared as Counsel tor the Respondent, and notin 
his othcial character for the Appellant), as a most 
\ioieMt and unjustifiable measure, d he Rajah was an 
independent Sovereign of territories undoubtedly 
snitill, and bound by I reaties to a powerful neigh¬ 
bour, which leit him, practically, little power of free 
action ; but he did not hold his territory, such as it 
was, as a het of the l>ritish Crown, or of the East 
India Company ; nor does there appear to have been 
any pretence for claiming it, on tiie death of the 
Rajah without a son, by any legal title either as an 
esclieat, or as bona vacantia, it should seem, there- 

lore, that the possession could hardly have been taken 

upon any such grounds. 

Accordingly, the Deiendants in their answer, allege 
that on the death of tlie late Rajah, “ it was deter¬ 
mined, as an act of State, by the Defendants and the 
British Government’' that the Raj and dignity of 
Rajah of Tanjore was extinct, and that the State of 
Tanjore had thereupon lapsed to the Defendants in 
trust for Her Majesty ; and it was thereupon also de¬ 
termined by the Defendants, as an act of State and 
(jovernment, that the whole dominions and Sove¬ 
reignly of the State of Tanjore, together with the 
property belonging thereto, should be assumed by the 
Deiendants in trust for Her Majesty the Queen, and 
should become part of the British territories and 
dominions in India, in trust for Her Majesty. They 
then allege that the whole of the property which they 
have seized has been seized by virtue of their Sove- 
reign rights on bchall ol Her Majest). and insist that 
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the Court has no jurisdiction to inquire into the cir¬ 
cumstances of the seizure, or its justice with ropect 
to the whole or any part of the seizure. 

The facts, as they appear in the evidence, are 

these:—In Sovctnhci\ 1 *^ 55 ' Rajah died. The 

Government of Madras, within which Presidency 
Tanjore is situated, communicated the fact of his 
death to the Governor-Cjeneial of India, and this fact, 
w ith the \icwsul the (iovernment of Madras, and of 
the Governor-General in Council as to the steps 
which out;hl to he taken upon Ins death in regard to 
his dominion and property, was communicated to the 

Court of Itirectors in England. 

'Iho letters in which these views were communi¬ 
cated are not found amongst the papers before us; 
but it appears from the letter of the Court of Direc¬ 
tors, dated the i6lh of April, 1856, that these 
Governments were of <jpinion, that the dignity of 
Rajah of Tanjore was extinct, and that they had taken 
possession, or were about to take possession, of the 
dominions and propv*rty ol the Rajah, and intended to 
deal with them in such manner as appeared to them 
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to be just. 

The answer of the East India Company is to the fol¬ 
lowing effect :—After adverting to a suggestion Avhich 
had been made, to recognize one of the daughters of 
the deceased Rajah as his successor, they say : 3. 
By no law or usage, however, has the daughter of a 
Hindoo Rajah any rigiit of succession to the Raj, and 
it is entirely out of the question that we should create 
such a right for the sole purpose of perpetuating a 
titular Principality at a great cost to the public 
revenue. 4. We agree in the unanimous opinion of 
vour Government, and the Government of Madras, 
that the dignity of Rajah ol Tan'jorc is extinct. 5. 
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It only remains to express our cordial approbation of 
the intentions you express of treating the widow, 
daughters, and dependants of the late Rajah with 
kindness and liberality. We shall, doubtless, receive, 
at an earlv period, from you or from the Madras Go¬ 
vernment, a report of the arrangements made for 
carrying these intentions into effect. 6. The Resident 
was very properly directed to continue all existing 
allowances until he could report fully on them to Go¬ 
vernment ; but to inform the recipients that Govern¬ 
ment were not to be considered as pledged to their 
continuance.” 

It seems obvious from this letter that the East 
India Company intended to take possession of the 
dominions and property of the Rajah, as absolute 
lords and owners of it, and to treat any claims upon 
It of his widows, and relations, and dependants, not 
as rights to be dealt with upon legal principles, but 
as appeals to the consideration and liberality of the 

Company. 

The further proceedings were of the same cha¬ 


racter. 

On the loth of Juiy, 1856, the Government of 
Madras wrote to the Governor-General in Council, 
and after giving aji account of dilTerent portions of 
the property of the late Rajah, and pointing out 
various difficulties and questions which might arise 
out of it„ they suggested that some person should be 
specially sent as a Commissioner to lanjore, who 
should be " directed to investigate and report upon 
the various important questions above enumerated, 
and any others that may hereafter occur, to this Go¬ 
vernment, as demanding inquiry in eoniieclion with 
the general subject.” 

Hv a leller of the- 8tfi of September, 1856. the 



Ad 


Voc.itxj H 




> c 


ON AIM'KAL FKOM THE EAST INDIES. 


Governor-General in Council approves of the sugges¬ 
tion of appointing a Commissioner, and of the selec¬ 
tion of Mr. Forbes for the purpose. He points out 
■certain matters ; amongst others, the abolition of the 
RajaFs Courts, which he leaves to the disposal of the 
Government of Madras. “But the mode in which it 
may be proposed to deal with the Rajah s debts, and 
with the State jewels, library, a id armoury, should be 
reported to the Governor of India, before any mea¬ 
sures are taken, as also the apportionment of pensions 
and gratuities to the family and dependants of the 
Rajah. Upon the last point it will be necessary to 
lay down rules by which the Government of Madras 
should be guided.” 

Mr. Forbes was accordingly appointed to discharge 
this duty, and written instructions for that purpose 
were given to him by the Government of Madras, on 
the 25th of September, 1B56. He was directed not to 
make any general announcement of the orders of the 
Government of India \ but to posses's the Durbar 
generally with the purport of those instructions, 
informing them that it had been decided by the home 
authorities that the Raj of Tanjore had become 
extinct, but that all liberality would be shown to the 
members of the family, servants, and dependants. 
He was also, should such caution appear called for, to 
warn them of the consequences that would certainly 
ensue from any factious opposition to the policy that 
had been decided on in the case of the Tanjore Raj. 

In what manner Mr. Forbes executed the powers 
conferred upon him, appears in his evidence and by 
the documents proved in the cause. 

On the 29th of September, 1856, he caused an 
order to be made on the Sirkete, an officer of the late 
Rajah, directing him to make out a list of the property 
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belonging to the Reij. No attention having been paid 
to this order, Mr. Forbes soon afterwards went Iiiin- 
self to Tiiujorc, and took up his abode at the Re¬ 
sidency, and on the 17th of October^ 1856, sent a 
letter to the Sirkele, in which he informs him of his 
intention to take possession of the public property of 
the State for the British Government, and to place it 
in safe keeping. He informs the Sirkele that he in¬ 
tends to lake (harge of the public properly within 
the fort, early the next morning, and to place it in 
charge of a detachment of the British troops, and he 
requests that the Sirkele will meet him at the east gate 
of the fort at half-past 5 o'clock, in company with the 
Mtirdeshiius of the Tashackdera, the arsenal, and the 
various other departments. 

On the following morning, accordingiv, taking 
advantage, as he says, of the presence of the 25tli 
Regiment of Infantry, he goes to the palace. ffe 
takes possession of the property which is found in it. 
He has it placed in rooms, sealed with his seal, and 
stations sentries at the different doors. 

It is clear from Mr. Forbes's report to the Madras 
Government of what took place on the occasion, that 
though no resistance was offered by the family of the 
Rajah, or the inhabitants of the fort, to the seizure of 
the Raj, and of the palace and property of the Rajah, 
it was regarded on both sides as a mere act of power 
not resisted, because resistance would liave been vain. 

Much sorrow," he says, was expres.sed, and much 
grief, was shown ; but all submitted at once to the 
authority of the Government, and jdaced tlu-ni.s(‘lve.s 
in its hands.” 

It is by these acts of Mr. Forbes that the East 
India Company is in possession of whatever property 
it holds now claimed by the Respondent. T'he acts of 
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Mr. Forbes were approved by the Governor of Madras 

by a minute, dated the 2IS1 of 1856; and they 

are adopted and ratified by the F.ast India Coinpaiu 
in their answer in this suit. 

What property of the Rajah was within the 
authority given to Mr. Forbes, and wliat ma\ be 
the consequence of any seizure in excess of that 
authority, we will consider under the next head . 
but that the seizure was an exercise of Sovereign 
power effected at the arbitrary discretion ot the 
Company, by the aid of military force, can hardly 

admit of doubt. 

But then, it is contended, that there is a distinction 
between the public and private property of a Hindoo 
Sovereign, and that although during his hie, il he be 
an absolute Monarch, he may dispose of all alike, yet 
on his death some portions of his property, termed 
his private property, will go to one set of heirs, and 
the Raj with that portion of the property \\hich is 

called public, will go to the succeeding Rajah. 

It is very probable that this may be so ; the general 
rule of^ Hindoo inheritance is parlibility, the sut t es- 

sion of one heir, as in the case of a AV/j, is the excep¬ 
tion. But assuming this, if the Company, in the 
exercise of their Sovereign power, have thought fit to 
seize the whole property of the late Rajah, private as 
well as public, does that circumstance give any juris¬ 
diction over their acts to the Court Madrasi If 
the Court cannot inquire into the act at all because it 

is an act of State, how can it inquire into any part of 
it or afford relief on the ground that the Sovereign 
power has been exercised to an extent which Muni¬ 
cipal law will not sanction ? 

It is said, however, that it was not the intention of 

69 


1859. 



^ H 

1 HE 


SkCKET AKY 
OF Sr.VTE IN- 
COl'NCIL 
OF 1N1>1.\ 


Ka.m achef 
Hoye 
S\HA»A. 


538 


CASES IN THE PRIVY COUNCIL 



The 

Secretary 
OF State in 
Council 
OF India 


p. 

Kamachee 

Bove 

Sahara. 


the East India Company that the private property of 
the Rajah should be the subject of seizure, and it is 
observed in the judgment of the Court below, that 
the letter of Air. Forbes to the Sirkele of the 17th of 
October, 1856, shows that he knew there was private 
property amongst that about to be seized ; and that 
he expressly states that all property to which a claim 
can be established shall be restored to its owner. 

But it appears to their Lordships that in this pas¬ 
sage the C hi(‘f Justice has not quite accurately col¬ 
lected the meaning of Air. letter ; the dis¬ 

tinction there made between private and public pro¬ 
perty seems to apply, not to property of the Rajah, 
but to property which might be seized by the officers 
as in the possession of, or apparently belonging to, 
the Rajah, while in fact it belonged to, or was subject 
to, the claims of other persons. All claims which 
might be advanced to any part of the property seized, 
by institutions or .individuals, were to be carefully in¬ 
vestigated, and all to which a claim might be substan¬ 
tiated would be restored to the owner. 

But, whatever may be the meaning of this letter, it 
affords no argument in favour of the judgment of the 
Court ; but rather an argument against it. It shows 
that the Government intended to seize all the property 
which actually was seized, whether public or private, 
subject to an assurance that all which, upon investi¬ 
gation, should be found to have been improperly 
seized, would be restored. But, even with respect to 
property not belonging to the Rajah, it is difficult to 
suppose that the Government intended to give a legal 
right of redress to those who might think themselves 
wronged, and to submit the conduct of their officers, 
in the execution of a political measure, to the judg- 
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meut of a legal tribunal. They inteiuh-a only to de¬ 
clare the course which a sense of justice and huinanity 

would induce them to adopt. 

With respect to the property of the Rajah, whether 

public or private, it is clear that the Government in¬ 
tended to seize the whole, for the purposes which 
they had in view required the application of the 
whole. They declared their intention to make provi¬ 
sion for the payment of his debts, for the proper 
maintenance of his widows, his daughters, his rela¬ 
tions and dependants; but they intended to do this 
according to their own notions of what was just and 
reasonalde, and not according to any rules of law to 
be enforced against them by their own Courts. In the 
letter already referred to of the 8th of September, 
1856, from the Secretary of the Government in India 
to the Government of IHadras, it is distinctly stated : 

_“The relations whom the Rajah of TV/zz/tJ/'C has l<;ft 

are in this position : they are without any rights of 
inheritance;” and it then proceeds to enumerate those 
relations who are thus without any rights of inherit¬ 
ance, and mentions as the lirst amongst them the 
Queen Dowager, the Respondent in this appeal ; and 
it proceeds to speak of all those relations as claimants 
upon the consideration of the Government, and to 
describe in what manner those claims are to be met. 
How is it possible, in the face of this declaration, to 
hold thal it was the intention of the Government to 
recognize the right of inheritance of the Respondent, 
and to exclude from seizure, and to subject to process 
of law, any portion of the property of the deceased 
Sovereign? If there had been any doubt upon the 
original intention of the Government, it has clearly 
ratified and adopted the acts of its agent, which 
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according to the principle of the decision in Buron v. 
Denman^ is equivalent to a previous authority. 

The result, in their Lordships’ opinion, is, that the 
property now claimed by the Respondent has been 
seized by the British Government, acting as a Sove- 
reign power, througii its delegate the East India Com¬ 
pany ; and that the act so done, with its consequences, 
is an act of State over which the Supreme Court of 
Madras has no jurisdiction. 

Oi the propriety or justice of that act, neither the 
Court below nor tlie Judicial Committee have the 
means of forming, or the right of expressing, if they 
had formed, any opinion. It may have been just or 
unjust, politic or impolitic, benelicial or injurious, 
taken as a whole, to those whose interests are affected. 
These are considerations into which their Lordships 
cannot enter. It is sufficient to say that, even if a 
wrong iias been done, it is a wrong for which no 
Municipal Court of justice can afford a remedy. 

They must advise Her Majesty to reverse the 
decree complained of, and to dismiss the Plaintiff’s 
Bill; but they will recommend that no costs should 
be given of the proceedings either in the Court below 
or in this appeal. 


The following proceedings took place in India upon 
the receipt of the above judgment, as appeared re¬ 
corded in the minute by the Honourable the President, 
Sir Charles E. Trevelyan^ dated the 8th of Novembery 
1859. 

"I. The Lords of the Committee of the Privy 
Council, conclude their judgment on the appeal of 
The East India Company v. Kamachee Boye Sahaba 
as follows:—‘ The result, in their Lordships’ 
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opinion, is, that the property now claimed by the 
Respondent has been seized by the British tiovern- 
ment, acting as a Sovereign power, through its dele¬ 
gate, the East India Company ; and that the act so 
done, with its consequences, is an act of State o\ er 
which the Supreme Court of .\Li Inis has no juris- 

diction. . 

“ ' Of the propriety or justice of that act, neil ler 

the Court below nor the Judicial Coinmittee have the 

means of forming, or the right of expressing, il they 

had formed, any opinion. It may have been just or 

unjust, politic or impolitic, beneheial or injurious 

taken as a whole, to those whose interests are affecte . 

These are considerations into which their Lordships 

cannot enter. It is sufficient to say that, even if a 

•wrong has been done, it is a wrong for which no 

Municipal Court of justice can afford a remedy. 

‘*2. While, oa the one hand, the Government ib 

left by this decision, free to take whatever course it 
considers best; on the other, a serious responsibility 
has been cast upon it. The Government is declared 
to be sole arbiter, unrestrained by the ordinary obli¬ 
gations of Municipal law ; and it is, therefore, pecu¬ 
liarly incumbent upon us to show that we are pre¬ 
pared to act in the spirit of those principles of equity 
and liberality which are the foundation of all law. 

■' 3. The original proceeding by which the Raj o 
Tanjorc was declared to have escheated to the fiovern- 
ment of India on the death of the late Rajah has often 
been described as an act of spoliation. 1 cannot see 
it in that light. I have always been opposed to « la 
has of late years been called ‘ The policy of annexa¬ 
tion.’ It has always appeared to me that well-cons 1- 
tuted Native States are an essential element o ic 
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Anglo-Indian Empire: and this view has been amply 
confirmed by the experience acquired during the late 
convulsion. But Tanjore was not a Native State. 
The Raja]i had neither people nor territory beyond 
the walls of his palace. He had no duties of Govern¬ 
ment to perform. He and his numerous dependents 
were a heavy charge upon the industrious portion of 
the population, without rendering any return. So far 
as any political effect was produced, it was decidedly 
injurious, because the arrangement kept alive preten¬ 
sions which circumstances might at any time quicken 
into open hostility, as lately happened at Delhi. The 
entire community is interested in the growth of a 
feeling of loyalty to the Sovereign, and there ought to 
be nothing to interfere with the undivided allegiance 
of the Queen’s own subjects in Her own dominions. 
It has also been proved by numerous examples, that 
there is no condition so demoralising as that of 
a society which, while it is elevated above public 
opinion, has no appropriate duties to engage in. 

“ 4. The Rajah had died leaving no legitimate or 
adopted son. The only claimant is his senior surviv¬ 
ing widow. My first twelve years of public service 
were passed in the Indian Diplomatic department, 
and I have as extensive a knowledge of the customs 
and practice of Native Chiefs as most people. I 
mention this as my justification for offering a confident 
opinion, that the succession of females forms no part 
of the constitution of Native States or Chiefships. 
It may occasionally have taken place, as in the 
instance of Hoi bar’s widow, Arhalaya Bhai, and the 
Begum Sumroo, but the special nature of the circum¬ 
stances in those cases, shows that it was a deviation 
from an established rule. No well-informed and im- 
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partial native would maintain the right of succession 
of a female to a Hindoo Roj- 
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had to the customs of the country or to the public 
o-ood, this is a true escheat. T he so-called Tanjore 
Raj has lapsed to the Go\ernmtnt of ladia. I hat 
Government stands in the place of the late Rajah. 
While we are bound to fulfil his just obligations, it is 
our duty to secure, on behalf of llu' public, I’verything 
belonging to the Raj not retjuiretl for that purpos(‘. 

“ 6. A great deal of discussion has taken place 
about what ought to be considered public or private 
property. This seems to me to proceed upon a mis¬ 
taken view of the nature of the case. The Raj has 
merged in the Government of India. Kverything 
which belonged to the late Rajah at the time of his 
death, therefore, now belongs, by right, to the (jo- 
vernment. If, previously to his decease, he had made a 
bond fide alienation of any property acquired out of his 
savings, that property has passed into the condition of 
private property. Otherwise, all that he left would 
have descended to his heir, if he had had one ; and 
not having had one, it has lapsed to the paramount 
authority representing the general public. \W* have 
to pay the late Rajah's debts, and to provide for his 
numerous relations and dependants as ultijnus hwres ; 
and we are entitled, in the same character, to all that 
remained of his property. It would not have been 
possible for any one except the successor to the Raj 
to have undertaken these obligations. To any other, 
the loss would have greatly exceeded the advantage. 
The view taken in this paragraph is the same which is 
maintained by the Advocate-Generals at Ca/catta and 
Madras. 
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“ 7 . Assuming the correctness of these principles, 
1 will consider the several points requiring decision. 

“First, the ]2it& /i'ajak's debts must be ascertained 
with a view to their early liquidation. Experience 
shows that more than ordinary care should be taken, 
in such cases, in order to shut out fictitious claims. 

“ Secondly, the Supreme Government laid down as 
long ago as the 8th of September^ 185b) rules for the 
grant of pensions to the family and dependants. 
These are divided into three classes: viz., first, the 
immediate members of the Rajah's family ; secondly, 
his relations ; and thirdly, his servants and pensioners. 
In the case of the third class, these rules have already 
been acted on, and the pensions awarded have for 
some time been paid. The pensions of the chief 
members of the family only are heritable. In the case 
of a man, they may pass for two generations, a moiety 
lapsing on each succession ; while, in the case of a 
woman, they may descend with the same deduction 

for one generation only. I he case of those belonging 
to the second class, who are not nearly allied to the 
late Rajah, was considered to be fully met by the 
grant of a pension for a single life, which may be 

commuted for a gratuity. 

“ 8. Mr. Phillips, the late Commissioner of Tan- 
jore, proposed to place 103 persons in the first 
class, as follows:— ‘ I. The mother of the late Rajah. 
2. His senior widow. 3. His fifteen junior widows. 
4. His daughter. 5. His two elder sisters. 6. His 

niece, her husband and children. 7. His son-in-la\^. 
8. Three nephews and their families. 9. The late 
Rajah Sevajee's seraglio, in number 59 persons, in¬ 
cluding, apparently, 6 natural sons and 11 natural 

daughters of the Rajah. 10. The Rajah Sarabhoji s 
seraglio, 18 persons, ii. The descendants, fovr in 
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number, of Tuku)i Sahib, fourth Rajah of Tan- 
jore' 

“ 9. As far as the eighth head, no objection can be 

made ; but I cannot think that the 59 persons be¬ 
longing to the late Rajah's seraglio, or the persons 
who claim through former Rajahs, are entitled to 
heritable pensions. This advantage may, however, 
be conceded to the natural sons and daughters of the 

late Rajah, 

“ 10. Not long before his death, the late Rajah mar¬ 
ried sixteen wives in one day. These ladies and their 
families came from the Deccan ; and every facility 
should be given, by commuting their pensions, or 
making the payments elsewhere, for their returning to 

their original homes. 

“n. The pensions should be in full of every per¬ 
sonal claim. No establishment should be kept up for 
any one; and the old system of procuring suirphes 
through the Collector should come to an end. .\ny 
additional allowance should be made which may be 
required to compensate for the loss of these advan¬ 
tages ; and the agent should continue to pmtect tin- 
interests of the ladies and assist them by his advice. 

“ 12. Sukharam. the late Rajah's son-in-law, ought 
not, 1 think, to be subjected to any deduction of his 
stipend, on account of his inheriting his late wife's 

settlement; and the Rajah’s only surviving legitimate 

daughter should be allowed an additional Rs. 6,000 a 
year on her marriage, as proposed by Mr. Phillips. 
No difference should be made between those who 
supported and those who stood aloof from the senior 

widow in the late litigation. 

“ 13. The contents of the librar>'. armoury, and 

jewel rooms should be carefully e.xainined ; and while 

such articles as were exclusively State prope^i ty should 
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be held at the disposal of the Government, the most 
liberal consideration should be given to any claim 
that mav be made on behalf of the Ranee or others 

0 

connected with the late Rajah. 

“ 14. The only remaining point is the landed pro¬ 
perly. The bulk was retained by the Rajah, contrary 
to the provisions of the 'I'reaty by which the Province 
was ceded to the East India Company in 1779; but, 
according to my view, as expressed in the early part 
ol this minute, it matters not in what manner pro¬ 
perty came into the possession of the Rajah. What¬ 
ever actually belonged to the Rajah at the time of his 
death is ii^cluded in the escheat, and now belongs to 
the Government. 

“ 15. Fourteen villages are claimed on behalf of the 
mother of the late Rajah as having been granted to 
her by her late husband, Rajah Sarabhoji : such a 
grant is undoubtedly extant, but if her possession was 
ever more than nominal, it altogether ceased in 1827, 
after which the Rajah dealt with the property entirely 
as his own. Our Advocate-General is, therefore, 
rightly of opinion that these villages must be con¬ 
sidered as belonging to the Raj. Mr. Phillips, while 
he admits that the Dowager Ranee has no just claim, 
proposes that she should have the enjoyment of these 
villages during the remainder of her life. I do not 
concur in this. The aged lady should have a pension 
allowed her, sufficiently liberal to enable her to spend 
the remainder of her days w ith all possible ease and 
comfort ; but more than this is not required ; and it 
is not desirable that she should have the management 
of villages. There are three villages, the Mirast 
rights in which were originally purchased by the 
widow of Tulasiji, the adoptive father of Sarabhoji. 
They descended to the late mother of the Rajah's 
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only surviving daughter, to whom they shoukl now 
be made over, together with tlie arrears which ha\e 
accumulated since her father s death. Alienations 
from the landed property, which are of the nature of 
Enaniy should be dealt with under the hnam rules. 

“ i6. If mv colleagues concur in these views, I pro¬ 
pose that Mr. Phillips, who is well acquainted with the 
whole subject, should be specially appointed as Com¬ 
missioner, to give effect to the arrangements that may 
be finally approved by the Supreme Government. 

“ 17. There is no reason to doubt the correctness of 
the data upon which Mr. Phillips calculated the pen¬ 
sions proposed by him for the several classes of 
claimants ; but if my views are adopted, some modi¬ 
fication will be required in particular cases ; and if 
Mr. Phillips should think, on the review he will now- 
have to take of the subject, that his first proposals 
should in any other instance be amended, wc shall be 
ready to reconsider them with him.— C. E. Trevelyan. 
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“ Minute by the Honourable the President, dated 
23rd of November, 1859. 

“ On the first point, it must be observed, that the 
villages w^ere not only managed, but their proceeds 
W'ere appropriated by the Rajah. In short, they w-ere 
treated after 1827, entirely as his ow n property. I his 
has been reported by our Commissioner, and has been 
argued upon as a fact by the Law Officers. 

“ As regards the objection to Mr. Phillips on the 
ground of his connection with the Siidder Court, this 
case has been exjiressly declared by the Privy Council 

to be . beyond the limits of any Municipal jurisdiction. 

“ tr. E. TrevelyanT 


»I 


“ Gindi, 23rd November, 1859. 
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Appellanty 


Respondent.* 


On [ietition from the Suddcr Deieanny Adaw/nt at 

Calcutta. 

% 


PdlS was ail aijplication for special leave to appeal. 
Five suits had been instituted between the same par¬ 
ties in India ; each suit was in respect to the same 
Talook, and involved the same question of law. 

'I'he petition set forth that the suit was brought by 
the petitioner in the Court of the Principal Sudder 
Ameen of the Z ill ah Backergunge, to have rent or 
jumma assessed upon a Talook, held at a variable 
rent. I'liat four other separate suits between the 
same parties were brought for the purpose of obtain- 
decrees to assess each of the Talooks. That the 

o 

amount of the claims involved in the five suits, were 

respectively as follows: in the first suit, Rs. 3,815 ; in 

% 

* PiescMit : Members of the Judicuil Conimiltee, —'I'he 
Hon.I.ord Kingsdown, the Right Hon. The Lord Justice Knight 
Bruce, the Right Hon. The Lord Justice Turner, and the Right 
Hon. Sir John 'I'aylor Coleridge. 

Assessor .— I'he Right Hon. Sir Lawrence Peel. 


8th Feb., 
i860. 

Five sepa¬ 
rate suits were 
brought bv 
the same 
Plaintiff 
against the 
same Defen¬ 
dants, in 
which the 
same question 
of law was 
raised. The 

amount in¬ 
volved in each 
suit was under 
Rs. 10,000, 
the appeal- 
able value, 
although in 
the aggregate 
the amounts 
claimed ex¬ 
ceeded that 
sum. Leave 
to appeal in 
the five suits 
granted, \ipon 
the under¬ 
taking that the parties consented within two months, by a proceeding 
before the Sudder Dewanny Adawlut, to abide by the decision of the 
Privy Council in the first appeal, as governing the four other appeals, 
when the Registrar of the Sudder DeTvanuy AdaTvlut was to transmit 
only the transcript of the first suit; otherwise, the five transcripts to be 
remitted in the ordinary course. 
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the second. Rs. i.ggo; the third, Rs. 3 . 7 ‘J 9 ^ 
fourth, Rs. 945: and in the fifth, Rs. 950. I hat 
the pleadings were distinct, but that the same defence 
was set up by the Defendant in each suit, in respect 
of the Talook. That on the 20th of Jatiuaiy, 1858, 
one judgment and decree was pronounced in all the 
suits by the Principal Sudder Ameeu. That the De¬ 
fendant appealed to the ZUlah Judge, who pro- 
nounced a judgment and decree in the first suit and 
appeal only, stating, at the same time, that a copy of 
his decree would be filed with the four other appeals, 
and that the decree in the first suit governed the four 
other suits on appeal. That the Appellant appealed 
to the Suddcr Deu'auny Adaudut, filing a separate 
petition of special appeal against that decree, and 
also a petition in each of the four other appeals, ac¬ 
cording to the practice of the Court. That, at tie 
hearing of the first of the appeals, the Sudder Court 
refused to allow a special appeal, which order the 
Court declared applicable to the four other appeals. 
And the Petitioner submitted, that though the aggre- 
..ate amount of the claim in the five suits exceeded 
Rs. 10,000, the prescribed limit, under which the 
Sudder Diwanny Adawlut had no power to grant leave 
to appeal to Her Majesty in Council, yet the amount 
or value of the claim stated in each of the plaints, was 

below that sum, being respectively, Rs. 3,815, Rs. 1,990, 
Rs. 3,799. Rs. 945. Rs. 950 ; and that, therefore, 

the Petitioner did not apply to the Sudder Dewanny 
Court for leave to appeal, as, according to the prac¬ 
tice of that Court, leave to appeal to England could 
not be granted in any one of the appeals. And the 
petition prayed for special leave to appeal against the 
Order of the Sudder Dewanny Adawlut at Calcutta, ot 


549 


i860. 





i860. 


Baboo 

(lOPAI. 

I. \M. 
Thakook 

T. 

Tei-uk 

ChuN'DEK 

Rai. 


CASES IN THE PRIVY COUNCIL 


the 25th of February^ *^59, in 
the judgment and decree of the 
17th of yiily, 185S. and from the 
of the Zill ah Judge, made in 
appeals. 


all five appeals from 
Zillah Court, of the 
judgment and decree 
all the five separate 


The petition was cx-partc. 


Mr. Leith in support of the petition. 

Important questions of Hindoo law arise in these 
suits to justify an indulgence, by admitting the 
appeals, though each suit is under the prescribed 
appeal \ alue of Rs. 10,000, provided by the Order in 
Council, ol the loth April, 1838. If, however, leave 
to appeal be granted in the first suit, the decision of 
)our Lordships will govern the other four cases, and 
it will save expense, if only the first transcript be 
sent to England, as it will not be necessary to trans¬ 
mit the records of the proceedings in the four other 
suits. The Respondent cannot be prejudiced by 
this course, as tlie decree of the Courts below was 
in his favour, and no steps can be taken on the other 
judgments which can interfere with any decision to 
be pronounced here upon the appeal. 

Their Lordships granted the application, upon 
the terms contained in the following report ;— 
“That leave ought to be granted to Gopal Loll 
Thakoor, to enter and prosecute his appeal from the 
order, judgment or decree of the Sudder Dewanny 
Adawlut at Caicuttay of the 26th of February, 
1S59, in ail the five special appeals from the judg¬ 
ment, order or decree of the Zillah Judge of the 
17th of July, 1858, and also to enter and pro- 
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secute his appeal from ihe last-mentioned judg¬ 
ment, order or decree ot the Ztllah Judge, made 
in all the live suits in which such special appeals 
arose, upon depositing in the Registry ol the I’riv) 
Council the sum of £500 sterling, as security tor the 
costs of the RespoiuK'nl, in case the appeal should 
he dismissed, but with liberty to the parties in these 
suits and appeals respectively to agree and consent, 
if they should be disposed by a proceetling in the 
Siidiier Dc^canny Adaiciut, that the appeal should b(‘ 
entered and prosecuted in the first ot such suits toi 
the sum of Rs. 3,815 only, and that in the special 
appeal in that suit only, the parties agreeing and 
undertaking that the four other suits and of the tour 
other appeals therein respectively, should abide the 
result of this appeal; that the parties should be 
bound therein respectively by the judgment, order 
and decree of Her Majesty in Council, to be herealter 
made on this appeal, and in all respects as if such 
judgment, order and decree had been made and pro¬ 
nounced in each of the four suits and special appeals 
respectively aforesaid, and, as if an appeal had been 
entered and prosecuted in respect of each of them , 
and that the parties should have two calendar months 
from the date of the liling of Her Majesty's Order on 
this report in the Sudder Dewanny Adaiclut, so to 
agree and consent as aforesaid. And their Lordships 
do further report to your Majesty, that the Registrar 
of the Sadder Dewanny Adaudut ought to be di¬ 
rected to transmit to the Registrar of the Privy 
Council, without delay, authenticated copies under the 
seal of the Court of the record, pleadings, proceed¬ 
ings and evidence proper to be laid before Her Ma¬ 
jesty on the hearing of this appeal, upon payment by 
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the Appellant of the usual fees for the same, and that 
if the parties should agree and consent as aforesaid, 
then that the record and evidence, in or relating to 
the first suit and appeal therein respectively only, 
should be transmitted, with the judgments, orders 
and decrees of the Principal Sadder A ween, Zillah 
Judge, and Sadder De^eanny Adaivhit, with such 
other documents and papers as the parties may 
require to have transmitted to the Registrar of the 
Privy Council ; but that in the event of the parties 
not agreeing, and consenting in manner and within 
the time aforesaid, then and in that case that all the 
records, evidence and papers in each of the suits and 
appeals respectively in all the Courts belew, should 
be immediately, on the expiration of the two months, 
or as soon after as possible, transmitted to the Regis- 

A » I 

trar. 

This report was approved by Her Majesty. 
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AND 
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.. Respondent: 


On petition front the Siiddvi J^'"ionnny Adnirint 

at Calcutta. 


7th Dec., 
1859. 


^FhIS was ca iiotition for leave to appeal, which , 

had been refused by the Sudder Court at Calcutta, as 
the amount in suit was under Rs. 10,000, the appeal- of the subject- 
able value prescribed by the Order in Council of the 

10th of April, 1836. l.'ibi in tlte 

The suit was instituted in the Zillah Court of the 
Twenty-four Pergunna/ts by the Petitioner, Pninnath 
Roy Chowdry, the owner of lands held under a Put- i<s. io,oou, 

7tec tenure against the Respondent, for the remission Orat-r in 
of Putnee rents, on account of certain lands resumed Cmu'cii 
by the Gov'ernment, and paid by him to Go\ern- 1836, was ru- 
ment, amounting as alleged in the plaint, with arrears 'ulationbythe 
and interest, to Rs. 11,692.4a. i3p. T'he Judge of the 
Twenty-four Pergunnahs by his decree of the 6th of under that 
August, 1855, declared the Petitioner entitled to tlie 
deductions claimed by him as to the jumnia on thirty- 
fiv-j beemhs and ten cotta/fi, and, as a matter of cal- plaintiff for 

such reduccci 

^ Present : Members of the JuJici.d Coimnittce ,—Tiie Ri^bf sum. Upon a 
Hon. Lord Cranworth, the Right Hon. Lord Kingsdown. the 
Riglit Hon. Lord Chelmsford, and the Right Ffon. Dr. Lnsliington. Court dis- 

Assessor,—The Right Hon. Sir Lawrence l^'el. entRe'^claim ; 

and on the ground that the matter in dispute was under the appealable 
value, refuk-d leave to appeal to A'ug.'r///./, Upon special petition, leave 
to appeal allowed, the Appellant claiming to open the of the 

value of the subject-matter in question, calculated by the Zi.iah Judge. 

71 
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dilation reduced the claim of the Petitioner to Rs. 
5,767 for principal, and Rs. 3,133 for interest, and 
then upon the merits allowed the claim for that 
principal sum, disallowing the Petitioner's claim to 
interest. Cross appeals were presented by both 
parties to the Sudder Dewanny Adaw/ut^ and that 
Court, on the 13th of April, 1858, dismissed the 
appial of the Petitioner, and allowed the appeal of 
the Defendant. Application was made for leave to 
appeal to England, which the Court refused. The 
Petitioner now presented a petition for leave to 
a[)peal from the Sudder Court's decree and the Order 
refusing leave to appeal. 


Mr. Rolt, Q. C., for the Petitioner. 

It was an error on the part of the Zillah Judge 
in calculating the amount of the claim to make the 
deduction he did. The Court was bound by the 
amount laid in the plaint. We seek to re-open the 
(juestion of value. 

Mr. Leith, opposed. 

As the Petitioner did not appeal to the Sudder 
Court from that part of the decree of the Zillah 
Court which calculated the value, it must be taken 
for granted that the sum in dispute is conceded to be 
under Rs. 10,000, the minimum appealable sum. 

I here are no peculiar circumstances to justify the 
e.xercise of an indulgence. 

The Right Hon. Lord Cranworth : 

We think, in the circumstances, liberty to appeal 
ought to be allowed. 
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The East India Company ... Apprlhuit, 

AND 

Syed Ally, Habiboon Nispa nKciUM, SyedJ 

Ahmed, Syed Yahyah, and Xagaboox V (0 

Nissa Begum ... •••\ 


On appeal from the Supreme Court at Madras. 


This was an appeal from two decrees of tlic Supreme Court at 
Madras bearing date the 22nd of 1820, and the 28lh of Jiiiv, 
1821, in a suit instituted in that Court by the Respondents as co¬ 
heirs, according to the Mahomedan law, of their father, Assim khan, 

(a) This case having been frequently referred to, and not having 
been reported, the Editor tliinks, as it relates to tlie important 
questions, first of the power of the Indian Government lo lesiime 
/ajfh/res in the Carnatic \ and secondly, as to the jvirisdiction of the 
Supreme Court at to entertain a suit impeaching the right ot 

resumption, that a report of it will he acceptable to the Profession. 
The report has been prepared from the papers in the appeal, and 
the short-hand writers’ notes taken at the hearing before the 


23rd June, 
1827. 

By the Treaty 
of the 31st of 
July, 1801, 

made between 
the tlu*n iVrt- 
r<.<ab of the 
Curnntic and 
the Governor 
in Conned at 
Madras, the 
Sovereign 
rights ol the 
Ptazy'ah in the 

Carnatic\\\:Xii 
vested in the 


Council. India 

Company. 

Held, that a resumption by the Madras Government of a Jaichirc 
granted by former Na-Kubs, as Altamf’hah eua7n, before the date of the 
Treaty, and a re-grant by the Madras Gijvernment to another for a life 
estate only, was such an act of Sovereign power by the East India Com¬ 
pany, as precluded the Supreme Court at from taking cognizance 

of a suit by the heirs of the original grantee in respect of such resump¬ 
tion. 

The Supreme Court at Madras admitted an appeal to the King in 
Council after the expiration of six months from an original decree. 
Held, that the Court was not authorized by the Madras Charter of 1800, 
creating the Supreme Court, to grant leave to appeal. 

Upon a special application to the King in Council, founded upon the 
fact that the previous uniform practice of the Supreme Court at Madras, 
though upon ati erroneous consiniction of the Charter, was to admit only 
appeals upon a final decree j leave to appeal was granted by the Privy 

Council. 
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deceased, against the East India Company, and Ktillee Moolah Khaiiy 
the eldest son of Af^sini Khan ; Ally Moon Nissa Begtitiiy tlie widow of 
Khan \ Sved Ahmed \ Syed Yahyah Nagabooft Nissa Begum, 
the other children o(Assizn /v//,?;/,as Defendants, for obtaining a parti¬ 
tion of a ‘Jaghirc consisting of lands and villages, with an account of 
the rents and profits, in the Province of Arcot in the Carnatic, origi- 
n.illy granted to Assim Khan by the Nnzvab Wallaajh, and re-granted, 
on certain conditions, by the Appellants to the Defendant, Knllee 
Maolah Khan, and of which, previous to sucli re-grant, the Appel¬ 
lants had taken possession, on their general assumption by the 
Government of the Carnatic in 1801, followed by a Treaty of cession 
of the territory from the Naivab of the Carnatic io the Appellants. 

The suit arose under the following circumstances :— 

Wallajah, the of the on the 29th of yiily, 1789, 

granted to Sycil Mahomed Assim Khan Behander Moobaranza 
hereinafter called Assim Khan, an officer of high rank in 
the Naivab's service, and at the date of the grants one of his mini¬ 
sters, a Jaghire, or assignment of the Government share of the 
produce of the land, comprising one hundred and seventy-three vil¬ 
lages of the yearly value of 37,216 pagodas, situate in the Province 
of Arcot, within the Carnatic. 

Assim Khan entered into the possession of the under the 

grant, and continued in the receipt and enjoyment of the revenues 
and profits thereof, until the time of the assumption of the Carnatic 
by the East India Company. 

The Nau'ab Wallajah died on the 3olh of November, 1795, and 
was succeeded by Omdut ul Omrah, who by another grant under his 
seal, and dated the 30th of August, I797» confirmed the grant made 
by the Wallajah to the Assim Khan and his descendants, in per¬ 
petuity. 

Omdut nl Omrah died on the ist of yuly, i8ot, when the Gover¬ 
nor-General in Council of Madras, for political considerations, under 
Treaties of subsidy and alliance previously entered into by the 
Government with the then Sovereign of the Carnatic, took pos¬ 
session of the territories, and assumed, provisionally,the Government 
of the Carnatic, until the successors of the Government, when in 
negotiation, was settled. 

On the assumption of the Carnatic by the East India Company, 
a proclamation was issued by the then Governor in Council, Lord 
Cltz’c, calling upon the subjects of Arcot to pay obedience to the 
British Government, and stating that all persons in charge of 
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religious establishments, relations, 

dependants on the bounty of the deceased A.nc.b should si,stain no 
iniurv from the temporary ananocinent by the British Gove, n- 

ment. 

A negotiation was immediately opened i.y tl.e (.overnor in Coun¬ 
cil with the succeeding .Vme,;^, .l:e,w «/ A'/n//, and on the 31st o 
7 „/y, 1801, a Treatv was con.lnded between the .Vmen^ of the one 
part and the Governor in Council, with the sanction of the 
Governor-General in ],ulu, on behalf of the Kast India Company.on 
the other part. By this Treaty it was stipulated and agreed that 
the sole and e.-cclusive administration of the civil and military 
Government of all the te. ritories and dependencies of the C„n:.,tu- 
I’nyyn Ghauls, together with the full and e.xclusive right to the 
revennes thereof, with the exception of such portion of the 
revenues as should be appropriated for the maintenance of the 
A'naini, and for the support of his dignity, should be for ever vested 

in the Appellants, who had accordingly possessed the sole powe. 
and authority of constituting and appointing, without any interfer¬ 
ence on the part of the An:™^ all officers for the collection of the 
revenues, and of establishing Couits tor the administration of evil 
and criminal judicature. The East India Company engaged to pay 
one-Bfth of the revenue of the territory for the support of the Ana ,li 
and his family; it was also further stipulated, that the entiie de¬ 
fence of the Carnatic against foreign enemies, and the maintenance 
of the internal trainpiillity and police of the country, being thereby 
transferred to the British Government, his Highness should not 
entertain or emply in his service any armed men without the con¬ 
sent of the East India Company ; and it was further provided that 
the Appellants should enter on the e.xclusive administration of 

Government on the 31st of 

IJy virtue of this Treaty, The East India Company remained in 
possession of the Government territory and revenue of the Caniatic, 
including the revenues of the yag/iirc lands ; and, in pursuance of 
the above proclamation, the Governor in Council of Ma,lras, on the 
5th of Augnyt. iSoi, caused a letter to be written to the Board of 
Revenue, derecting the Collectors to prepare a list of the Jag^rcs 
actually enjoyed at the period when the territory was transferred 
,0 the East India Company, with the nam s of the original grantees, 
the actual occupants, and an account of the revenues of each T.g nrc 
accompanving the oi igiuai cunnnch or grants. 1 he letter stated 
that jaginre. not being Ahan.ghal., were held by tenures dependant 
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on the pteasi're of the governing powers, and that the Governor 
in ( ouncil had,therefore, resolved that all 9 ^ii^/itreshe]d bv temporary 
tenures should be brought under the immediate authoritv of the 
East India f ompany until it should be examined and confirmed, 
but that it was the intention of the Hrilish Government as soon as 
the necessary information was received, to restore all such Jaghires 
as had been held hy tenures sufheientiv valid. 

In accordance witli the above requirements, Assini KhaJi, for the 
purpose of establishing liis title to the in question, sub¬ 

mitted for investigation, the sunnuds or grants under which he held 
possession of the y'tghire ; but before a report had been made by 
llie Board of Revenue to the Governor in Council on the validity of 
his title, and on the 27th of Oclohcr^ 1801, As$im Khan died, leaving 
Ally Moon Nissa Bogu/n, his widow, and four son«, Kullee Moolah 
Khan, Syed Ahmed, the Respondents. Sved Ally and S\ed Yahyah, 
and three daughters, Ariffoon Begum, the Respondent. Naga- 

boonI\issa Begum, and Habihoon Ktssa Begum, him surviving. 
Without having been restored to the possession of the Jaghire,v^x\A 
on the 30th of Kovonher following, the Board of Revenue reported to 
the Governor in Council that they had, in pursuance of the Gov ern¬ 
ment's orders, examined theor grants in Altamghah 
before mentioned,made to Ass.ipn Khan, <l'.^ceased, by the two 
Wallajah and Omdut ul Omrah,:y.x\(\ the Board iiitimated(inthe event 
of the Jaghirc being confirmed by the Governor in Council) the 
resolution of the (iovernment to reserve the Snyer (customs) 
throughout the country as the c.'^clusive right of the Sovereign, 

Previously to this report, and shortly after the death of 
Aissim Khan, S\e<l Kullee Moolah A'^/«, his son, made an applica¬ 
tion to the Board of Revenue, petitioning, as a matter of favour 
and indulgence, to have the Jaghire granted to him. 1 'he Governor 
in Council, taking into consideration the character of the late Khan, 
determined that Syed Kullee Moolih Khan was a fit object for a re- 
grant of the ; and accordingly, on the oi January, 

1802, the Governor in Council caused a letter to be sent to the 
Board of Revenue, stating that the Cjovernment was satisfied with 
the authenticity ol the granted to A^sim Khan by the 

twoArtfiv/^s for the lands held in Jaghire from the Kauab 
of the Ca> nalic \ but that a tenure of that description differed 
materially from that of Altamghah, stated in the letter of the Board ; 
that the claim t)t Assim Khan to the continuance of his Jaghire 
not founded on any right independent uf the Sovereign of the Car- 
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naiiCy but as the Jaghire had been current for a considerable 
period of time antecedent to that when the territorial possessions 

of the of A became more immediately pledged for the 

security of His Highness's engagLMiients to the East India Com¬ 
pany by the Treaty of I 792 » the Governor in Council deemed it 
expedient, and resolved to restore the lands to Syed KuHee Moolah 
Khaiiy to be held in Jaghire, dependent on the British Govern¬ 
ment. The Governor in C:ouncil further resolved that the suunud 
of confirmation and investiture sliould contain specific clauses fur 
that purpose. A Per^-annah was accordingly issued, dated 27th of 
Marchy 1802, which renewed by tint instrument the Ja^hire, but 
without the salt or saltpetre duties. And it was by the grant 

required of A 7 /.*« that, in taking possession of 

the Jaghire, he should not consider any power or authority whatever 
over the rights, privileges, liberty, or property of the inhabitants 
residing within the Jaghire to be thereby conveyed to him, and that 
he was in like manner, with all the other subjects of the British 
Government, to be answerable to the jurisdiction and control of the 
Laws and Regulations existing, or that might be established. 

Under this grant. Kullce Moolah Khan entered into possession 
of the revenues of the Jaghire, and held the same for fourteen 

years. 

In the year 1813, the Respondents commenced litigation in the 

Courts in htilia, respecting their father’s Will. 

On the 24th of/«/)■, 1817, the present suit was commenced by a 

Bill Hied in the Supreme Court at Madras by the Respondents, in 
which the East India Company were, with others, made Defendanis. 
The claim of the Respondents at first rested principally on the ground 

of alleged fraud and misrepresentation hy Kul.'ee MaMi Khan m 

obtaining the grant from the Governor in Council by concealment 
Of the real state of his father’s family. To this Bill the East India 
Company demurred for the want of equity, and the demurrer 
came on to be argued on the 26th and 27th days of Scl<Umher, 1817, 
when the demurrer was overruled. The other Defendants then 
appeared, and by their answers denied the imputed fraud and con¬ 
cealment alleged by the Bill. The Respondents amended their Bil , 
renouncing all claim to any benefit under the Pcruam.ah, or 
by the East India Company to KulUe Moolah wlricyhey 

prayed might be delivered up and cancelled ; and afterwards by 
their amended Bill, rested their case upon the validity 
of the original grants by the Kawais, Wallajah and Omdut 
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ul Omrahy alleging that the late Assim Khtui was, at the time 
of his death, seised of the ^nghire, as held in Allumghah enant 
to him and his noslcrity for ever ; and the Bill charged, that the 
gr-»its of the Na-ji'ah$ not only granted the revenue, or the 
Government share in the produce of the lands and villages, but 
also all riglits and privileges, powers, advantages, and immuni¬ 
ties which the Government had in the lands and villages, 
upon those lands and villages for the purpose of disposing of, 
and re-lctting, improving and cultivating such lands and villages, 
or for any other purpose as the Governn^ent might have done, 
saving and c.xccpting the sovereignty thereof, and also saving and ex¬ 
cepting the l ights and interests the cultivators and inhabitants had 
or might have by law, in the soil and produce of the lands 
and villages ; and that even if the grants were merely the revenue 
01 Government share, that in that case the Government would not 
have been justified in tlic resumption of the lands and villages by 
reason of any pretended right existing in the Mahomedan Govern¬ 
ment, for that such grants had always been considered by the 
Mahomedan Government to be and were treated as perpetual 
grants, and not rcsumeablc at tlie pleasure of the Government, or on 
the change of tlie reigning Sovereign ; and that the Government 
of Fort St. George, on such resumption, used a power which they 
were not lavvfully possessed of, and which had not resided in, or at 
anv time been exorcised by, the Mahomedan Government towards 
thoir faithful subjects, and which liie Government, by the procla¬ 
mation aforesaid, liad disclaimed all intention of exercising. And 
the Bill prayed, that it might be declared, either that the original 

or grants of the lEii/Ai/Vi/t and Onuiul ul Omraht 

to Assiin Khan were and had been in force ever since the assump¬ 
tion of the civil and military autiiority of the Carnatic by the East 
India Company, and that Sultan and Habiboon 

Nissa liegum might be declared entitled to their several and re¬ 
spective shares of the jfaghire lands and villages included under 
the same, namely, Syed Alley to an equal share <vith his 
other brothers, and Bucka Sultan, in right of Uabiboon Nissa 
Begum his wife, to an equal share with his sisters, which was half 
the nhare of the brothers, in tlie whole of the lands and villages, 
and that they might be respectively declared entitled to like shares 
of the rents, issues and profits thereof which had been received by 
or by the order of the Kullec Moolah Khan since the death of 
Assim Khan, and for that purpose the usual accounts might be taken, 
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with short rests for the calculating of interest, anti that the 
PerTfannah, or re-grant of the lands and villages in.idt b\ 

the East India Companv to A'h/Av .lA-At/, AVen,. might he ordered 
to be delivered up and cancelled, and that the Fast India f'ompanv 
might be decreed to make and execute a new grant or Pern of 

the Jrtjf/ttVe lands and villages in favour of Respondents and the 

widow and other children of vl.sstw hhiui, accoi ding to theii se\ 11 .il 
and respective interests as representatives to ls-/w Kh.a. according 
to the Mahomedan law. usages, and rustnms. in Mliimah.ih or ner- 
petuallv ; or in case the Court should not see cause to maintain the 

validity of the original P,r-.in,i,inl,. then that 

mi,ght be decreed, in respect of the several fraudulent proceedings 
and concealments, to come to a just and particular account of all 

the profits of the Jaghhe lands received bv him, or anv other person 
for his use, since the 27th of Oclohe,-. iRot. the dav of the death ot 

^5,1,•,« A'/nt«, and that half vearly and o’hor frec|uent rests might 
be made in taking such account, and that the interest found due 
might be carried forward as principal, and that KuU,;- V.Uih hh.iu 
might also be decreed, in respect of such alleged fraudulent proceed- 
ings and concealments, to have been and then to be a trustee of the 
lands and villages for the benefit of the Respondents, to 
the extent of their respective shares in the same, according to t le 
Mahomedan Law, and that the East India Companv might bo 
declared to have been, during all the lime of the assumption 
seised of the lands and villages and the rents and revenues i ■ 

in trust for As.im Khnn during his life, and since his death 
for the Respondents and his familv 1 and that the East India 
Company might be decreed to account before the Master lo, .,11 the 
rents and revenues thereof, which during the assumption ca 

their hands, or which they had received since the period of the 

gtant to KulU. MM, Kh.,„, or which were bv them, under and ^ 
that grant, received and retained for their own use : and in case that 
Kullee Moolah Khan should be liable to make goo to t le ^ 
dents the several amounts which might be found to ha\e c 
hands under and bv virtue of the grants, then that the ^ 

Company might be made to make good to the , 

deficiencies as might arise or have arisen hy re.^on n a 

acts in the premises, and that KaUeo Moolah Kha„ m, ht also he 

decreed to account in future with the Respondents, .a 
otherwise, as might be most convenient, in rcspec 
tive shares of the rents and profits. 
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I he East India Company by their answer insisted, that the right 
of property of Asstf/i Khan in the ya^hire was broken into and upon 
by tlie act of assumption by the Governiiient, and that the Jnghire 
was assumed in tlieir name and belialf, under and by virtue of the 
terms and stipulations contained in the ITeaty made by tliem with 
the late of the Carnalic. And they further stated, that by 

the Treaty they had the right and power to assume and seize the 
properly of every individual who held the same under the Jaghire 
grams from the late Xabob Wallajahy and his son, Omdiit ul Ovirahy 
and submitted that tlie Government had not by any act, expressly or 
otherwise, disclaimed or renounced such right with regard to any 
Jaghire lands, held under Penvannah from those several NaivabSy 
whether the same were held under Allunighah cnains, or any other 
description of Peiu.annahs, and that they were well justified in so 
doing by reason of the nature of sucli property, the same being 
merely revenue, or the (io' ernment share in the produce of the vil¬ 
lages comprised in the yaghire grants ; and that, according to 
the Mahomedan Law, and according to the constant usage of the 
Mahomedan Government, such grants were always resuinable at the 
pleasure of the Government on the death or change of the reigning 
Government, on wliatever terms the grants were expressed, unless 
the same were afterwards confirmed by the successor, and that, 
therefore, the Appellants on such resumption as aforesoid, only ex¬ 
ercised the same power which had been constantly exercised by the 
former Mahomedan Governments of the Carnalic. And they sub¬ 
mitted, whether the Bill contained any matter of equ‘G’ " hereon 
the Supreme Court could ground any jurisdiction to pronounce a 
decree, or give tlie Uespondents relief as against them, as the mat 
ters of the suit, so far as they related to the Appellants, were of a 
political nature, and not cognizable by any Municipal Court of 
Justice. 

On the 22nd of May, 1820, the Supreme Court pronounced a 
decree, whereby it was declared and decreed that the original Per- 
xvannahs, or grants, granted by the Kaxvab&y Wallajah xxw^Omdul ul 
Omrahy to Assini Khan and his posterity forever, of the yag- 
hire lands and villages were valid and subsisting Perxvannahs or 
grants, and that the same were, and had been, in force ever since 
the assumption of the Carnatic by the Appellants ; and the Re¬ 
spondents were under the same entitled to their several and respec¬ 
tive shares in the yaghire lands and villages, according to the 
Mahomedan Law ; the Respondent, Syed Ally-, to an equal 
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share with the brothers, and the Respondent, Bucka Suli-iun 
in right of his wife tlie Respondent, and f/.ibiboou Xisstj Begum to 
an equal share with her sisters. And it was further declared, 
that the Plaintiffs were also respectively entitled to like shares 
of the rents, issues and profits of such Jaghirc lands and villages. 
And it was decreed, that the Defendant, Knllcc Moolah Khan, 
should account before the Master touching the 'Jaghirc lands 
and villages, and the rents and profits, and revenues, and of all 
arrears of rents and profits thereof which had accrued during the 
time of the assumption of tlic Government of Fort St. George, or 
which had been received by Kullce Moolah Khan since the tleath of 
Assim Khany and that the Master sliould make half-yearly rents, 
and compute interest and make just allowances. And tlie Court 
further declared that Kullce Moolah Khan had been, and then was, 
a trustee of the Jaghirc lands and villages, and of the rents and 
profits thereof, for the benefit of the Respondents to the extent of 
their respective shares and interest in the same, according to the 
Mahomedan Law ; and all further directions and costs were re¬ 
served until after the Master should have made his report. 

The Master having made his report, the cause came on to be 
heard on further directions on the 28th of July, 1821, when the 
Court ordered and decreed that the Defendant, Kullce Moolah 
Khan, should forthwith pay to the Respondents, Syed Ally, and the 
other children, their shares in the rents and profits of the Jaghire ; 
and also that KulUe Moolah Khan should pay interest 10 the 
respective parties on the several sums of money at the rate of six 
per cent, per annum, from the 21st day of February, 1821 ; and the 
Court further ordered that, until the same should have been fully 
paid and satisfied, the share and proportion of the Defendant, Kullce 
Moolah Khan, of and in the Jaghire, should be held and be 
liable to the pavment thereof to the several parties rateably and in 
proportion, according to the amount due to them respectively ; and 
that the parlies were respectively entitled to have and possess the 
Jaghire and the rents and revenues thereof to themselves and their 
heirs in perpetuity, the same to be divided amongst them in the 
shares and proportions authorized by the Mahomedan Law, and 
that upon applications for that purpose, the parties should be en¬ 
titled to have a partition tliereof accordingly, and to have posses¬ 
sion of their several and respective shares, subject to the subsisting 
rights and interests of the tenants and occupiers thereof. 

On the 20th of January, 1822, the East India Company pre- 
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sented a petition lotlie >upreiiie Court, and obtained an order for 
leave to appeal to His Majesty in Council against the decrees of the 
2 2iid ol 1820, and the 2Stli of Juh'y 1821, and afterwards 

lodged a petition ot appeal against both decrees in the Privy Council 
Ortice. 

rile Kespondcius alterwards presented a petition, praying that 
the petition of appeal from the above decrees, so far as it sought to 
reverse the original decree pronounced by the Supreme Court of 
on the 22nd of May, 1820, might be dismissed, the appeal 
not luiving been brought within six months, the time limited by 
the Madras Charter. 

rile petition now came on for iiearing. 

.Mr. Jloinc, IC.C., Dr. Lu>hin^ton (Mr. H. Brou^ha/n, E.C., 
and .Mr. Teed, a itli them), for the Respondents, the Peti¬ 
tioners. 

This application is founded upon the provisions of the Madras 
Cliarter, whicli provides that no appeal shall be allowed by the 
Supreme Court unless ihe )>etition for that purpose be preferred 
within six montlis from the day of pronouncing the judgment or de¬ 
termination complained of, and unless the value of the matter in dis¬ 
pute e.xcecd the sum of one tliousand Pagodas. The first decree, 
now a|>pealed from, was pronounced by the Supreme Court on the 
221'id o( May, 1820, and the decree on further directions on the 
2.Sth of /w/i, 1821 : it was not until the latter decree was pro¬ 
nounced, that the Appellains prefeired their petition of appeal 
to England, wliich the Supreme Court of Madras allowed. We 
contend, that it was not in the pow’er of the Supreme Court to admit 
tile East India C^ompany to appeal from the original decree of the 
22nd of May, 1820, and in granting th^m liberty to appeal, 
they exceeded their jurisdidtion. The provisions of the Madras 
Charter w'ere never complied with, as it is admitted that it was 
not until after the decree on further directions was pronounced ; 
more than six months, that the Appellants applied for leave to 
appeal. The Supreme Court of Madras had no power by the 
Charter under which that Court was constituted, to relax the 
resu iction to the time for appealing contained in that Charter. 

The Solicitor-General (Sir Nicholas Tindal), Mr. Serjeant 
liosanquel (Mr. Serjeant Spankde with them), for the East 
India Company. 

The appeal from the Supreme Court oiMadras was interposed, 
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according to the terms of the Charter, within six months 

after the 28th of /«/,-, 1831 . the date of the decree on further di¬ 
rections. The objection, now raised for the first time, that the 
appeal should have been preferred within six months alter the 
original decree of the 22nd of 1820, we submit is untenable, 

inasmuch so much of the matter complained of is comprised in the 
decree on further directions, which although not equally important 
to the declaration of rights between the parties to the suit, as m the 
original decree, nevertheless embraced the fruit growing out of the 
declaration of such right. It is, moreover, strictl) conformable to the 
practice of the Supreme Court at Madras, in which Court it has been 

the uniform practice that when adecree is made, wliich is to be followed 

up by further directions, to consider the two decrees as a joint and 
several one, and no appeal was ever allowed to England until the 
decree on further directions was made. But, assuming that the 
j^ppellants are wrong in their construction of the Charter in con¬ 
sequence of their reliance upon the construction put by the Supreme 
Court at Madras and on the practice there, still power is re¬ 
served by the Madras Charter to His Majesty in Council to admit 
the appeal; for if the Appellants are beyond the .time pie- 
scribed by the Charter, it arose from following the practice 
of the Supreme Court, upon that Court’s construction of the 

Charter. 

The Master of the Rolls (Lord Gifford) : 

The petition of appeal has been presented as a matter of course, 
founded upon the liberty to appeal granted by the Supreme 
Court of Madras. The objection now is, that although that per¬ 
mission has been granted, yet that with respect to the ground of it. 
the Court below had no power to grant that permission, and that 
as to the first decree pronounced in May, 1820, the present .Ap¬ 
pellants had no right to impeach that decree. The Charter whicii 
gives the liberty toappeal against the decision of the Supreme Court 
has provided that, where the appeal is grounded upon a permission 
granted by that Court, that the appeal must be made to that Court ; 
and then it provides that no appeal shall be allowed by that 
Court unless the petition for that purpose shall be preferred within 
six months from the day of pronouncing the judgment or determi¬ 
nation complained of, and unless the value of the matter m dispute 
shall exceed the sum of 1,000 Pagodas. Now, the first decree in 
this case is one that was pronounced in May, 1820, and pronounced 
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considerablyniore than six months before the ap|)lication for lea ve to 
appe.il. It has been lairl_v admitted that it \\as a judgment against 
winch an appeal might have been fairly brought; it is a decree 
pronounced upon the rights of the parties directing furtlier pro¬ 
ceedings and inquiries, and an account to be taken, but that was to 

be done as consequential upon the decision of the Court upon the 

rights of the parties. A reference was made ; the Master made his 
report upon that reference some time in the year 1821, and a fur¬ 
ther decree upon further directions was pronounced in yuiy 1821, 
and within six months from that period the East India Company 
had full power to appeal ; they had leave to appeal granted, and if 
they choose toprosecute theiraiipeal against it,there can be noobjec¬ 
tion to that > but the question is, wliether the Court below had any 
right to grant the leave to appeal against the fiist decree ; the 
Board have no doubt in thinking they had no such right. 

Tlien there is another clause in the ( hai ter. giving power to the 
King in Council to grant an appeal upon such terms, and under 

such limitations, restrictions, and regulations as He should think fit ; 

but as it has been urged in argument, there n.iist be a special 

apjilication, slating a strong case to the Board for permit ting that 

indulgence, and accounting for the negligence in not having ap¬ 
pealed in due time. It is unnecessary to say what the opinion of the 

Board would be uponthat application, becauseit is not before them ; 
the only appeal before them is one stated as a matter of course, 
founded upon the permission given tlie Appellants by the Supreme 

Court; the Hoard are of opinion, that that permission could only 

be given to them as to tiie decree upon further directions, and that 
so mtrch of the prayer of the petition must be granted as prays 
to restrict the appeal to the last decree. We pionounce nothing 
Mpon the question of costs at present. 

The East India Company, in conformity to the suggestions of the 
Board, presented a special petition praying for the indulgence of 
the Board to permit them to appeal from the decree pronounced by 
the Supreme Court of on tlie 22nd of J/uj, 1820; and 

in support of (heir application filed an affidavit of Sir 77i^wa5 
Sirnri^e, Kut., formerly Recorder of the Supreme Court at Madras, 
the material parts of which were as follows That he was ap¬ 
pointed the first Chief Justice of the Supreme Court at Madras in 
1801, and exercised that office from that time until the vear 1816 
when he resigned ; that during the time whilst he so held that office, 
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an established practice existed (founded on a prevailin'' undc*r- 
standing of the intention and construction of the Letters Patent 
creating the Court) of granlit^g leave to appeal to His Majesty in 
Council from judgments or determinations of the Court only on the 
ultimate conclusion of a suit, when the whole suit and everything 
regarding it, save only execution, had attained maturity, and whetj, 
the party dissatisfied might have the henefit of such right of appeal 
to the extent of everv part of the proceedings on which error might 
be assignable.” 

Mr. Serjeant Bosauqiiet, and Mr. Serieant for llie 

East India Companv 

We are now in a state to account satisfactorily for not coming be¬ 
fore your Lordships in the regular time and manner as provided for 
by the Charter ; although we were wrong in the construction 

of that Charter, still we were misled by an error founded on tlie pre¬ 
vailing practice of the Supreme C'ourt of Madras, 'fhe afTidavit of 
Sir Thomas shows tliat no appeal could have been interposed 

during the progress of the cause ; we were governed by the practice 
of the Supreme Court, whicli seems to have been settled by a 
decision pronounced by that Court in the case of yohnstou v. The 
East Tndtii Compa 7 iy {a). In that case a petition was presented for 
leave to appeal against an intcrlocntorv order, wiiich was refused, 
the (^ourl being of opinion, upon the construction of the Madfuis 
Charter, that there couldbe no appeal while the suit was in progress 
and declaring that the suit must liave reached its end, and then, and 
not before, tlie party aggiieved might object to any order by which he 
could show lliat he had been finally aggrieved. Tins has been the 
basis of the practice from that time to the present, ::nd acting upon 
this authority and construction of the riiarter, the P'ast India Com- 
.pany did not present their petition of appeal till the decree on fur¬ 
ther directions was pronounced. 

Mr. K.C., and Dr. Lushhi^ion, iov Respondents, 

Resisted the motion, contending that no general rule of practice 
in the Supreme Court at could overrule the express words ul 

the Charler,by which they insisted, the Appellants were absolutely 
precluded from their right to appeal from the original decree pro¬ 
nounced by the Supreme ( curt on the 20th of May, 1820. 

(rt) I Strange's Madras Cases, 21. 
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The Mas^ikk of thk Rolls (Lord GiJ ^ orJ )-. 

This is an application to the indulgence of the Board by the Peti- 
ti oners.the East India Company .who pray that they may he permitted 
to appeal against a decr ee made by the Supreme Court oi iif< 7 drtrs\x\ 
1820 : and, considering the power and weight of this ( ompan\, 
the Board will look verv narrnwlv into any indulgence they ask. It 
appeals that twelve months ago an appeal having been lodged, as a 
matter of course, by them, not only against the decree upon further 
di rcctions, but the original decree, an application was made by 
the Respondents tliat that appeal,so far as it regarded the original de- 
cift", should be <lismissed. inasmuch as the Appellants bad not pte- 
sented it in due time. It appears that a suit was instituted by the 
Respondents so long ago as the year 1820, against the Company 
and other parties; and one great question respected the validity of 
a certain grant of a Jaghire , made so long ago as the yeai- I 7 ^^ 9 » 
which liad been confirmed afterwards in the year 179" : 

(piestion between the East India C ompany and the Rlaintiffs in that 
suit related to the validity of that grant. A decree was pronounced 
in the vear 1820 bv the Supreme Court of and, as I under¬ 

stand the decree, itdid declarati vely pronounce on the validity of that 
grant, and therebv pronounced its final decision upon that question 
in which the ICast India Company were interested. Having made the 
ilcclaration which that decree contains, respecting the validity of the 
<nanl, the C<nirt went on to direct certain accounts to he rendered 
by other parties in the cause,and, those accounts having been taken, 
the cause came on upon the Master’s report. An Order, upon furthei 
directions, was made upon that report, but the East Company were 
only affected by the original decree pronounced in 1820, because the 
other proceedings related to the account between other parties, and 
did not affect them : they had permission to appeal, not only against 
the decree upon further directions.butfrom the original decree. The 
Board were of opinion that, looking at the terms of the Charter, in 
which ir is provided “ that no appeal shall be allowed by the Court 
unless the petition for that purpose shall he preferred within six 
months from the dav of pronouncing the judgment or determina¬ 
tion complained of, and unless the value of the matter in dis¬ 
pute shall exceed the smn of one thousand Pagodas,*^ that 
the judgment and determination complained of, was the decree 
originallv pronounced upon the hearing of the cause, the decree 
pronouncing declarativelv upon the great question existing in the 
cause between the East India Company and the Respondents; 
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and they we re ot opinion that tl.o East India Company were out of 
time, so f ar as regarded tliat decice, 1 ut that they were still in time 
to appeal against the decree upon further diitctions. 1 he Appellants 
have now presented a very long petition to the Roard, praying tor 
the indulgence of the Board to admit th cm to appeal, upon the ground 
that a ceitain < not I as existed In the procce dings of the Supreme 
Court of since the o,:,ntmg ot its Clini ter in i8co. upto 

the present period ; and they have produced an aflidavit of a most 
eminc nt judge ol that ( curt, holding the highest judicial situa¬ 
tion for a gr cat nu mber of ye;ii s, u ho de|:OS( s “ that during i he whole 
time whilst he so held and exercised the said ofiice, an established 
practice .existed (founded upon a prevailing umlerslanding of the 
intention and construction of the said Letters Patenij, of granting 
leave to appeal to His Majesty in Council from judgments 
or determinations of the said Court of Judicature only on the 
ultimate conclusion of a suit, when the whole suit and every¬ 
thing regarding it, save only execution, had attained maturity, 
and when the paity dissatisfied might have the benefit of such 
• right of appeal to the extent of every part of the proceeding 
on which eiror might be assignable.” He states that to have been 
the practice: and a case has also been pt oduced before us, deter¬ 
mined so long ago as the year 1799. before the granting of this 

Charter, though the words of the Charter that then existed appear 

to be very similar to those in the present Charter : and upon that 
occasion the Recorder determined that it was not competent to the 
party to appeal against an interlocutory judgment, but that he must 
wait till the final judgment of the cause to appeal. It appears that 
the Court at Madras has considered that tobe the practice by allow¬ 
ing the appeal in this particular case, because no doubt seems to luave 
been felt when the Appellants applied for leave to appeal. Now. 
under these circumstances, the question is, whether this error, 
which has prevailed up to the period when this appeal was pie- 

sented, is such an error as shall induce the Ifoai d to grant the Ap¬ 
pellants the indulgence they now ask. 

It has been urged before us that this case ought to he deter¬ 
mined, not as if a powerful bod.v like the Kast India Compan.v were 
the parties, but like the case of an humble individual : and we t lu. - 

the Board would perhaps look with still greater jealousy to a case 

in which a Company so powerful as the East India Company were 

concerned. We think, however, as an error has e.sistcd in the mint 

of the Supreme Court, it would be too much to shut out the party 

from the right of appeal : we, therefore, with .great reluctance, ai e 
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disposed to grant the right : but considering that the Company 
have not been so alert in prosecuting this petition as they ought 
to have been, because our decision was pronounced on the 2nd of 
February, and itisnot till October that thev take any steps to pro¬ 
cure the indulgence they ask, and that in the meantime orders have 
been pronounced by this Board to lodge their case upon the appeal 
then laying before the Board, and no notice was taken of those 
orders, nor any application made for the indulgence they ask ; 
under these circumstances, it is impossible to grant this indulgence, 
but upon the terms of their paving not only the costs of this ap¬ 
plication, but any costs that may have been incurred since February, 
1825, and which may in the event have been incurred unnecessarily. 

I mean as to the printing of their cases in the present form, which, 

I dare say, are directed only to the decree upon further directions, 
and. therefore, further expense must be incurred in preparing ad¬ 
ditional cases applicable to this point, which appears of the greatest 
importance in the case, namely, the validity of the yaghire. I sup¬ 
pose there can be no question as to the part of the costs they 
ought to pay : the parties ought to be fully indemnified for all . 
the costs that have been incurred in consequence of the delay that 
has taken place, and the costs of this application. 


The appeal from both decrees being admitted, Appellants, in 
their case submitted that the same ought to be reversed, and relied 
upon for the following reasons 


First,—That the assumption of the Gover nment of the Carnatic in 
' 1801, was entirely a political measure, carried into effect by the 

(fovernor in Council of Madras, for enforcing Treaties made with 
the Nawabs as reigning Sovereigns, by the Appellants, in exercise 
of the powers of Government delegated to them by Royal Charters 
and Acts of the I.egislature ; and that the dispossession of Assim 
Khan, and the other yaghiredars 7 t.XiA grantees of the public revenues 
of the Carnatic, formed part of such assumption ; and the)' sub¬ 
mitted that Assim Khan, under whom the Respondents claimed, 
never was possessed of the yaghire after the assumption of the 
Carnatic by the Governor in Council of Madras \ that the acts of 
resuming the yaghires of the and of re-granting to Kullee 

Moolah Khan the yaghire in question, being political acts, had been 
sanctioned and confirmed by the department of the British Govern¬ 
ment expressly appointed by the Legislature for the superinten¬ 
dence and control of all political acts of the Governors in Council of 
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the Appellants in Imiiii — namely, the Commissioners lor tlieallairsol 
India. Tha by the 53rd OV<>. III., c. 155, the Prirish Legislaime 
vested in the East India Company all the territorial acijuisilions then 
under their Government, with tiie revenues thereof, lor a term then 
uncxpired, and thereby conlirmed the acijuisition and occupation 
by the East India Company of the Carnalic, and the disposition of 
the Jaghires of that country made by the Appellants : and lliat the 
acts of resumption and re-grant of the 'Jaghire not being trans¬ 
actions of the Appellants in their character of a commercial 
Company, but being such political acts as aforesaid, carried into 
effect by the authorities legally constituted in that behalf, and sanc¬ 
tioned as aforesaid, were matters wholly foreign to the jurisdiction of 


a Municipal Court, erected for deciding 
the British Crown, in cases of ordinary 


causes between subjects ol 
right within its jurisdiction. 


Second,—That without examining how far the extensive powers 
vested in the Appellants, by their Charters Irom Charles II., U'/A 
liam 111 ., and Queen Anne, and recognized by various Acts of Par- 
liamejils, were virtually abridged and modified by the enactmentsot 
the Statute, 13th Geo. lll.,c. 63, which Statute commenced a sys¬ 
tem of Parliamentary regulation of the Government of India, or by 
the Act of 24th GVt?. III., c. 25, and subsequent Acts constituting 
the Board of Commissioners for the affairs ol India, it was besond 


question that the power ol concluding ireaties w ith Native Princes 
on behalf of the Appellants was vested in the Governor in Council 
oi Madras, with the approbation of the Governor-General oi'India, 
in the year 1801, when the Governor in Council, with the sanction 
of the Governor-General at Fort William in Bengal, concluded th e 


Treaty W’itli the Naveab, ceding the Carnatic to the Appellan ts. I hat 
the Treaty of 1801, transferred to the Appellants, without any ex¬ 
ception whatever, the sole and exclusive administration of the Govern¬ 
ment of the Carnatic, together with the full exclusive right to the 
revenues thereof, subject to a provision of one-fifth for the main¬ 


tenance of the Nawabs ; the Appellants by Article 9, engaging to 
take into consideration the situation of the families of the late 
Nawab, and of the principal officers of the Government, and to 
provide them a suitable maintenance ; a stipulation which would 
have been nugatory if the Jaghires had been considered as private 
property, or had been intended to be secured to the Jaghiredars. 
That the treating powers, in concluding the I reaty of 1801, obvi¬ 
ously intended to include in its operation the yaghires of the Car- 
natic, as would manifestly appear from a comparison between th^ 
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language ot that Treaty, and that of former Treaties between the 
and the .Vppellants. 1 hat, in the Ireaty of 17871 forming 
the basis of arrangements for the joint <ietence of the Carnatic^ 
between the Appellants and the in the event of war, the 

gtli Article stipulated that the should pay four-fifths of his 

revenue to the Appellants, which four-fifths were to be taken after 
deducting from his whole revenue 2,13,431 pagodas annually, for 
jfa^hires to the family ol H is Higliness.and 2 1,366 pagodas annually 
for charities : a deduction evincini- that the 

family were still considered part of the public revenue, and would 
have entered iafollie amount thereof, had they not been expressly ex¬ 
cepted. And that the next Treaty ot 1792, between the and 

the Appellants, instead of providing a war subsidy from the Naxvaby 
provided that in the event ofwar, the Appellants should enter into 
full authority over the C'u/«rt//c. and collect the revenues during 
the war, except the y*ighire ot the A tiu.'ab s tamily of the amount of 
2,13,911 pagodas, w inch on the condition of the good behaviour of 
the Jaghireilays, and of their fidelity to the should be con¬ 

tinued to them, subject to the pleasure of the Nau'tjbs. And the 
Appellants submitted, that the last-mentioned Treaty being made 
three vears subsequently to the Nauuib Urt/ 4 i/<r//’s grant to Assitn 
Kfiiin, clearly manifested not only that without the exception, 
///Vtfsof all kinds (including even those of the family) would 

have been subject to the occupation of the Appellants in the event 
of war : but also, by the limited terms of the exception, it must ,be 
inferred that the treating powers never intended to except or pro¬ 
tect yiigbif'c Assitn Khnti^ or any other except the 

members of the reigning family. And it was further submitted by 
the Appellants as manifest, that the cession made by the Treaty of 
1801, contained no exception (w'hile the former Treaties contained 
such exceptions as aforesaid) and was unlimited and unqualified, that 
the Jiightres of the Carnalic were intended to pass with the general 
revenues to the Appellants, w hile the famil}' and the Jiighiredars, 
and officers of the Saxi'ah, were to look for provisions to the Appel¬ 
lant’s engagement under the 9th article of the Treaty. 

Third,—'That the Supreme Court at Madras, in making the 
decrees, e.xceeded its jurisdiction, as the same was prescribed and 
defined by the Acts of 37th Geo, III , c. 142, and 39th & 40th 
Geo. Ill-, c. 79, and by the Letters Patent constituting the Court. 
That the 37th of GVt). lU., c. 142, sec. ii., recited in the 39th & 
40th Geo. III., c. 79, and Letters Patent, expressly provided 



ON APPEAL FROM THE EAST INDIES. 


573 


that the Recorder’s Court of “ shall not have or exercise 

any jurisdiction in any matter concerning the revenue uiuiei the 

management of theCiovernor in Council respectively, eithei witliin 

or be\ ond the limits ofthe said lown ol Miuh iis, or the loits or 
% 

factories subordinate thereto, or concerning any act done of the 
Governor or Council.’* That by the Act, 39 ^^' 6oth Geo. 111 ., c. 97, 
sec. 2, His Majesty was empowered to erect the present Supreme 
Court at Madras, to consist of such persons, and to be invested with 
such power and authorities, privileges and immunities, for the better 
administration of the same, and subject to the same limitations, 
restrictions and control within Fort 6 l. George, the town ol Madras, 
and factories subordinate theieto,and within the territories which now 
are, or hereafter may be, subject to, or dependent on, the Govern¬ 
ment of Madras, as the Supreme Court of Judicature at Fort Wil¬ 
liam in Bengal, by virtue of any law now in force and unrepealed, 
or by that Act did consist of, is invested with, or subject to, 
within Fort William, the kingdoms or provinces of Bengal, 
Bahar, ax\di Orissa. 1 hat the Act of the 2ist Geo. ill., c. 70, 
which was passed for the purpose of amending and explaining the 
13th Geo. HI., c. 63, under the authority of which the Supreme 
Court at Fort William was erected, and for regulating the jurisdic¬ 
tion of that Court, contained a clause (sec. 8) similar to the above- 
mentioned clause ot the 37 ^ 1 ' Geo. ill., c. 142, sec. it, and the 

Letters Patent of the 26th( 41st IIL*, establishing the 

Supieme Court at Madras, contained a clause precisely in the same 
words as the last-mentioned clause of the 37th Geo. ill., c. 142, 
regulating the jurisdiction of the Recorder's Court. That neither 
Assim Khan, nor Kullee Moolah Khan, either under the 
Government of the Na-eeab, or of the Appellants, was ever pos¬ 
sessed of or entitled to any land whatever by virtue of the jFaghire 
in question. That the Jaghire consisted of the Government share 
of the produce of the lands, and conseiiueiUly passed to the 

Appellants as part of the public revenues ol the Carnatic, and 
became public revenue of the Appellant’s Government, under the 
management of the Governor in Council ol Madras. I hat the Ap¬ 
pellant's grant to Kullee Moolah Khan was a grant ot a part of such 
public revenues to him as and theremained 

public revenue in the hands of the giaiitee, and exempt from all 
taxes and charges to the State, in the same manner as when the 
revenue was in the hands of the Government itself. That 
the Appellants upon x^ ^xaxw. \.o KuUee Moolah Khan reserved 
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to themselves their present interest in part of the revenues 
which had not been excepted in the grants to Asshn Khan : 
namely, the Sayer, salt and saltpetre. That the Appellants by 
the terms of such re-grant, gave to Knllee Moolah Khan an 
interest ill theof an ordinary 'Jaghiredar only, without 
any term of perpetuity, and were, therefore, entitled to the terms 

of such re-grant (whatever might be the construction of the Per- 

wanuahs ot the Kti'u.'abs), to resume such yaghire as part of the 
public revenues under all the circumstances in which an ordinary 
-jfaghire is resumable. i hat the Appellants, therefore, submitted, that 
the decrees had been made upon matters concerning the revenue 
under the management of the Governor in Council at Fort 
Si. George, which were expressly excluded from the jurisdiction of 
that Court, and that tlie Court had no authorit}' to decree that the 
Perwannahs ot the iVazvabs were valid and subsisting after the 
assumption ot the Carnatic, or to decree a partition of the Jaghire, 
or to appoint a receiver of the rents or profits thereof. That if the 
Appellants’ Government had altogether refused to renew the grant 
of the iSa'Xhibs, either to Assim Khan, or to Knllee Moolah Khan 
after his death, it could hardly have been contended that the Appel¬ 
lants would be compellable so to do by a suit in the Supreme Court ; 
and yet the decrees proceeded upon the principle of establishing the 

Perzvannah of the Nawabs as perpetual grants, and of invalidating 
the limited re-grant of the Appellants. That if the authority of the 
Supreme Court to make these decrees could be maintained, it might 
by parity of reasoning be contended, that the whole' settlement of 
the Carnatic, after its assumption by the British Government, 
might be revised by the Supreme Court, and that suits might be 
entertained upon the complaints of all the former subjects, or the 
representatives of formersubjects, of the Nau'abs, who might be dis¬ 
satisfied with the arrangements then made, though sanctioned by 
the e.xecutive and controlling authorities appointed by the Legisla¬ 
ture. fhat the field of litigation which would thus be opened upon 
every accession of territory to the several Presidencies in India, 
might easily be imagined, but from entering upon which, the Appel¬ 
lants submitted that the Supreme Courts at those Presidencies 
were equally e.xcluded by principle and the provisions of the 
Lagislature. 

Fourth,—That if the Supreme Court at Madras was authorized to 
take cognizance of the subject-matter in dispute relating to the 
Jaghire, the case did not justify the decrees which had been made, 
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by which effect and validitv have been .?iven to the Perxionfia/is of 
the I^’awahs^ as grants in pei petnitv, notwithstanding the transfei* of 
th e Car finite to the Appellants, and their resumption of the yaj^Jiire. 
That notwithstanding tlie language of the Pcrtvaimahs expressive 
of perpetuity, such grants according to their general acceptation in 
India, the known and constant usage and practice of the Carnatic 
and other Indian States, and also from the nature of the subject- 
matter granted, were resumable upon a change of sovereignty, 
and could be deemed perpetual. That although the language of the 
grants might seem to convev a proprietary interest in the soil, yet 
the grantees confessedly possessed no such interest, the subiect- 
matter of the grant being a mere yaghirc, or portion of public land 
revenue, together with theGovernment powers ofcollccting the same, 
and that as As.$im Khan never entered into possession of anything 
beyond such Government portion of revenue, the Ryots or land 
owners remained in possession as before. That the grants, therefore, 
being of the nature above mentioned, must, according to the cha¬ 
racter and usage of the Indian Governments, be determinable, if 
not at pleasure, at least upon the death of the granting Sovereign, 
or the change of dynasty. That such grants being in Enatn, namely, 
gratuitous, and not subject to anv payment or other render to the 
StatOf being the ordinary mode of conferring stipends on tlie 
officers and dependents of the native Princes ; from their nature 
could not e.xtend beyopd the life of the granting Prince without 
often leaving his successor deprived of the revenues necessary for 
the purposes of Government, and without often leaving individuals 
hostile to theexisting Government in possession of the large portions 
of its re ven lies. I'hat wlien the executive and legislative powers wc e 
united in the Sovereign Prince, as they always were in India, there 
were nomeansby which the Statecould be protected from extravagant 
grants by the reigning Sovereign, and the resumption ot such 
grants bv the successor, and the resumable nature of the grants in 
question further appeared from the actual re-grant upon the death of 
Wallajah, the first granting Nawab, to Assim Khan, by Ontdui nl 
Omrah, the succeeding Sovereign. 

Pifth,—That the laws and usages of Mahomedan States respect- 
ing grants oiyaghire^, the nature of Altunighah grants, the precise 
estate and interest conveyed by such^grants, and the powers of 
resumption or revocation belonging to the Sovereign grantors, were 
matters respecting which there were no sufficient evidence on which 
the Court below could make the decrees appealed against, and that 
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the Court ought to have directed issues, in order to ascertain the 
facts, and especially the laws and usages of the Carnatic, and ought 
not to have decided a question of such magnitude and of so much 
noveltv and perplexity without granting such issues. That certain 
questions relating to the Mahomedan law propounded to persons in 
Bengal, with the answers of such persons thereto, which had been 

annexed to the proceedings transmitted by the Supreme Court, 

formed no part of the proceedings in the suit appealed from, nor were 
such questions propounded by any party in tliat suit, not \%as ans 
opportunity afforded to the Appellants to discuss, by argument 
the effect of the answers thereto : consequently, that nothing con¬ 
tained in those answers ought in any degree to have influenced the 
judgment of the Court in pronouncing the decrees, nor ought the 
same to affect the judgment of the Court of appeal. 

Sixth,—That the right of the Appellants to object to the decrees 
of the Court by appeal could not he resisted upon the ground that 
the Appellants had no interest in the same, and that the question 
therein merely regarded the relative rights and interests oi KnUee 

and his brothers and sisters : since the Appellants' 
Government, which, previously to the re-grant by 
Khan, had actually resumed the ,9V7^//;>c,and received the revenues 
thereof for several months from the time of the assumption of the 


Government, only gave to KuUee Moolah a portion of the 

subject-matter of the yV/raviA’i gi ants, reserving to the Appellants 
the important articles of Sayer and saltpetre duties and also 
limited the grant of the grantee to the interest of an ordinary 

Jaghiredar, without any expressions of perpetuity (such as were 

contained in the Naxvab's grants), and also granting such limited 

interest to KuUee Moolah Khan alone, as the mere object of the 


Appellants’ favour, to the exclusion of the coheirs Assim Khan ; 

whereas, by the decrees of the Supreme Court, the coheirs were 

holden, according to the Mahomedan law, to be entitled to shares in 
the Jaghire, and the Appellants were actually deprived of the 

Sayer duties reserved to them by the re-grant, and of the right of 

resumption cf the Jaghire, either at pleasure or on the decease of 


KuUee Moolah Khan. 

The Respondents contended, that the decree appealed from ought 


to be affirmed, for the following reasons : 

First,—Because the Supreme Court of Judicature at Madras was 
a Court of competent jurisdiction to decide the matters in dispute 
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between all the parties to the cause touching their rights to the 
Jaghire in question. 

Second,—Because the grant made by the Naxvabs^ Wallajah ami 
Omdut III Omrah, to Assim Khan, were satistactorily proved by the 
evidence to be grants in Altumghah enam ; and it was established 
that, according to the law and usage of the Cr/such grants 
conveyed to the grantee an indefeasible interest in perpetuit\ in 
the subject of the grant, and that upon his death, it became de\is- 
able amongst the members of his family, in the shares and propor¬ 
tions declared by the decree of the 22nd of May, 1820. 

The appeal was argued by 

The Solicitor-General (Sir -V. Tindal), Mr. Serjeant Bo&anqutt, 
and Mr. Serjeant Spankie, for the Appellants ; and by 
Mr. K.('., Dr. and Mr. //. Brougham, K.r., 

for the Respondents. 

Upon the case being opened the Board directed the argument to 
be confined to the question of jurisdiction of the Supreme ( ourt at 
Madras to entertain the suit, independent of the merits. 

It was argued upon this point that it was a question upon the 
construction of Treaties between two absolute Govtrnmcnts, and 
not of contract between subjects of two States, and that in such 
circumstances, a Municipal Court had no jurisdiction; it being a 
question of international law. That the assumption of the Go¬ 
vernment of the in i8or. by the Fast India Company, 

was entirely a political measure, carried into effect by the (iover- 
nor in C ouncil at Madras, for enforcing rreai ies made with t ho 
Nau'abs of the Carnatic, as reigning Sovereigns, with the East India 
Company, in exercise of their powers of Government delegated to 
them by the Charters and Acts of Parliament rt ferred to in the 
reasons of appeal, and that the act of resumption of the 
by the East India Company was an net of Government not to he 
questioned in a Municipal Court. The cases of 77 //-<////e 
Carnatic v. The East India Company {a), Le Caux v. Eden {b), 

and Li 7 tdo v. Rodney (f) were cited. 

The judgment of the Board was delivered by 

The Master of the Rom,s (Sir John Leach'). 

Their Lordships are of opinion, that the Treaty in question did 

{a) 2 Ves. Jun. 56. S. C. 4 Bro. C. C. 180. (b) Doug. 594 - 
(c) Ib. 612, n. 
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vest the rights of Soveieignty in the East India Company, and 
that the East India Company, in the exercise of what they con¬ 
sidered their right of Sovereignty, resumed the yaghire in ques¬ 
tion, and granted it to KhuUce Moolnh Khait, not in the form of the 
original grant to liis father, but in terms totally different, being for 
life only : and that they reserved to themselves the Suyer and other 
revenue duties. It is in effect the same thing,as an act of Sovereignty, 
as if it liatl been granted to a mere stranger, and no further confir¬ 
mation of the title of /Iss/;// Khan than such a grant had been made. 
'I'heir Lordships are of opinion, therefore, that the Supreme (.^ourt of 
had no authority to question an act of Sovereignty exercised 
on the part of the Fast India Company, and they are confident that 
the motives as they appear upon the papers here were motives strictly 
just, and that tlie effect of the law as it prevailed under the 
Xawahoiihc Carihilic, could not be examined into by tlie Supreme 
f'oiirl : tliev miist, tliercforc, reverse the judgment complained 
of {a). 


(a) See tlic case of S/>a/nai' v. 7 'anajee Kto Raja Sitke^ 2 IBorr. 
I»om. ('uses, 458 : and also (Rrig's Life of Sir T/ionias A/onn>, 
vol. ii. p. 3 14. 
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2. .After an appeal to Ens'inmi, and 
before any petition of appeal was 
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death of the Appellant. Appeal 
revived by the Appellant's special 
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ACQUIESCENCE. 

See “ .ANNiri rv." 

ADOPTK^N. 

See “ Hindoo 2, 3. 

AM ARAM TENURE. 

A tnnram,or SQTVxce tenure,in Ufadi as, 
is resumable at the will of the Ze- 


mhiiiary for the time being in pos¬ 
session, where thelandshcld under 
an amaram grant forin part of his 
Zemimiary. 

Lands lield under an iintiiriiin giant 
from a former Zemindar, at a fixed 
rent, resumed by the Zemindir in 
possession, for the purpose of full 
assessment of the lands, tipon ex¬ 
tinction of the services. \_Unide 
Rajaha Rare Roinm ir.ttize v. Petn^ 
masamy Venkatadry .'Vtiidi)o'\ 128 

ANNUITY. 

rhe ATidras civil service annuitv 
fund was created for the purpose 
of pro^•iding annuities to the civil 
servants of the East India Com¬ 
pany in the Afadras Presidency, 
upon retiring from service. I he 
annuities were to be provided for 
by subscriptions of the civil ser- 
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vantsto that fund, to the amount 1 
of one lialf, and by contributions 
bv tlie East India Company to the 
extent of the other half. Tliese 
contributions were to be received 
bv trustees and applied by them 
to makegood tlie dehciency wliich 
was to be supplied by the Com¬ 
pany. It appeared that in some 
instances the trustees of the fund, 
where an excess of subscrijitions 
had been [)aid by a subsctiber en¬ 
titled to an annuity beyotui the 
half value of the annuity, had re¬ 
turned the excess. A’., a sub¬ 
scriber, fiom tile institution ot the 
fund in tii25, had contributed be¬ 
yond the lialf value of his an- 
nuily. Held, that altiiough the 
regulations ot the iMadras civil 
service annuity kind did not juslity 
a refund to a subscriber of the 
amount of his subscriptions in ex 
cess of the prescribed amount, yet 
that the practice which had pre¬ 
vailed of the trustees refunding 
ilie contributions in e.xcess, and 
lie acquiescence of the East India 
ompany in such practice, pre¬ 
cluded the Company from disput¬ 
ing the right of the subscriber to 
repayment of the surplus of his 
subscriptions in excess of the half 
value of the annuity payable out 
of the fund. [ 77 /^ linst India Com- 
t><iny \'. RobcrtsoH'\ ... ... 361 

.ANSWER. 

i^'ee ‘‘ Demi RRER. ” 

“Joint Hindoo E.\.milv.'’ 


.APPE.XL. 


I. After an appeal from Calcutta had 
been set down for hearing, intel¬ 
ligence reached England, shortly 
before the day appointed for the 
hearing, that the Appellant had 
been adjudged an insolvent under 
the Indian Insolvent Act, nth 
Viet., c. 21. 

Upon the appeal being opened, the 
Court postponed the hearing for 
six months, to enable the Official 
Assignee in Insolvency at Calcutta 
to revive the appeal and prosecute 
the same ; and, in default, the ap¬ 
peal to be dismissed ; and directed 
the Respondents to serve the Offi¬ 
cial -Assignee in India with such 
notice. 

No steps having been taken by the 
Official Assignee within the time 
limited for prosecution,theirUord- 
ships refused a further extension 
of time, and dismissed the appeal. 
{^Gooroochurn Sein v. Radanauth 

... ... ••• ^ 

2. Restoration of an appeal allowed, 
upon condition of the Appellant 
lodging in England security for 
costs of the appeal. Six months 
having elapsed without the Appel¬ 
lant having lodged the required 
security, the Respondent applied 
to dismiss the appeal by reason of 
the non-performance of that con¬ 
dition. As it appeared that the 
Respondent’s agent was in daily 
expectation of funds from India, 
the case was upon the Appellant 
j paying costs ol the day, ordered to 
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stand over for three months, for 
the Appellant to perlorm that con¬ 
dition ; in failure thcreol the ap¬ 
peal to stand dismissed. [A’.iWf-t’ 
HurrosooHtiree Dihiak v. Rajah 
Fran Kishen Sing'\,.. ... l(> 

3. .Appeal to the Queen in Council 
alloA'ed from a judgment on a con¬ 
viction of the Supreme Court at 
Calcutta in a case of murder. 

Hoong V. The Queen ... 72 

4. After an appeal to England, and 
before any petition of appeal was 
lodged, the appeal abated by the 
death of tlte Appellant. -Appeal 
revived by the Appellant's special 
administratrix. [ J'rou/t and others 
V. The East India Company^ 104 

5. When a case is brought by appeal 
belore the Sudder Deivanny Court, 
the whole cause is belore that 
Court, although the appeal is li¬ 
mited to a single issue. A cross 
appeal is not necessary. \^Pran- 
nath Roy Choivdry v. Rookea Be- 

guin\ ... ... ••• 323 

6. Leave to appeal granted condi¬ 

tionally upon the production of sa¬ 
tisfactory evidence in India b^* the 
Petitioner, and transmitted with 
tlie transcript, that the real or 
market value of the property in 
dispute exceeded Ks.10,000, other¬ 
wise the leave granted to be null 
and of no effect. \_A/ohun Lull 
Sookul V. Bebee Doss\ ... 428 

7. Five separate suits were brought 
by the same Plaintiff against the 
same Defendants, in which the 
same question ol law was raised. 
The amount involved in each suit 


was under Rs. 10,000. the appeal- 
able value, although in ilic aggre¬ 
gate the amouni claimed e.xceeded 
that sum. Leave to appeal in tlie 
live suits granted upon the undei - 
standing tliat if the parties con¬ 
sented, withm two months, by a 
proceeding before the Sudder De- 
ivanny Adaxrliit, to abide b}’ the 
decision of the Privy Council in 
the lirst appeal, as governing the 
four other appeals, tlial tlie Regis¬ 
trar of the Sudder Deivanny Adaiv- 
lut was to transmit only the tran¬ 
script ol the first suit, otherwise 
the five transcripts 10 be remitted 
in the ordinary course. {^Baboo 
Gopal Lall Thakoor v. Teliik 
Chunder Rai'\ ... ... 54 ^ 

6 . I he value ol the subject-matter 
III dispute, lliougli laid in the 
plaint at a sum e.vceeding the mi¬ 
nimum amouni, Rs. 10,000, pro¬ 
vided by the Order in Council of 
the 10th ol April, 1836, was re¬ 
duced on calculation by the Zillah 
Judge to an amount under that 
sum ; and the finding upon the 
merits was lor the l^laintiff for 
such reduced sum. Upon a cross 
appeal, me Sudder Cimrt dis¬ 
missed the enure claim : and on 
the ground that llie matter in dis¬ 
pute was under tlie appealable 
value, reluscd leave to appeal to 
England Upon spcci.il petition, 
leave to appeal allowed, the Ap¬ 
pellant claiming to open the ques¬ 
tion of the value ol the subject- 
matter in question calculated by 
the Zillah Judge. \_Prannath 
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/^oy C//ou'<frr V. Ranee Sumo- 
nio\ee'\ ... ... ... 553 

V- The Supreme Court at Madras 
admitted an apj)eal to the King in 
Council, after the expiration of six 
months from an original decree. 
Held, that the (Jourt was not 
authorixed by the Charter 

of 1800, creating the Supreme 
Court, to grant leave to appeal. 

Upon a special application to the ' 
King in Council, founded upon the 
fact that the uniform practice of 
the Supreme Court at Madns^ 
though upon an erroneous con¬ 
struction of the Charter, was to 
admit only appeals upon a final 
decree, leave to appeal was granted 
by the Privy Council. \^The East 
India Company v. Syetl A/iv"] 555 

APPKALAPCE V.ALUE. 

See “ Practice,’’ 9, 13, 15, 16. 

ARPITRATIO.V. 

An award, made upon an agreement 
to submit to the arbitration of the 
Collector of the District, a dispute 
respecting the boundaries of cer¬ 
tain lands lying between two Ee- 
niindaries, upheld ; the agree¬ 
ment to submit to arbitration 
having been deliberately entered 
into, acted upon, and acquiesced in 
by both parties. 

The onus prohandi, that the consent 
of one of the parties to the award 
was obtained bv threats and the 
undue influence of the Collector, 
lies upon the party setting up that 
charge. \ The Zemindar of Ram^ 


nad V. The Zemindar of Yettiapoo- 

. 44 * 

ASSESSMENT. 

See “ .Am.vram Tenv?re.'* 

“ Parties." 

award. 

See “ .Arri i RATIO.X." 

HILL 

I'o ascertain rights of members of a 
joint Hindoo family estate. [Sree 
Mutly Rrindasoondery Dossee \\ 
Roodei per sand Mootterjee'] ... ^ 

See “ Joi.xT Hindoo Family." 

BOUNDARIES. 

See “ .Arhh RATION.” 

HA'E-BIL-WUFFA. 

See “ Mortg.agk .” 

CALCUTTA CHARTER. 

See “ Practice," 3. 

CASTE. 

Inquiry into the history of the Khatri 
class. Such class held not to have 
lost caste and sunk into the Soodm 
class. 

Tbe Rajpoots of Central India, and 
in the District where the Rajdom 
of Ramnitj^ger is situate, held to 
be of the Khatri class, and that 
the right of succession to the Raj 
and Zemindary was to be deter¬ 
mined by the laws and custom of 
that class. [Chuoturyn Run Mur- 
dun Synw Sahub Pur hu/ad Syn] 

18 

See “ Hindoo Law.” i. 
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CHARTER. 

See “ Practice,■’ 3, 17- 

COMPUTATION 

Of the time limited by /Jt’ft. Reg. III. 
of 1803, sec. 18, cl. 3, lor institu¬ 
tion of suits. 

See “ Limitation of sen s. ’ 

CONSENT. 

See “ .\km ruATiON. ' 

CONSTRUCTION. 

Statute, 9th Geo. IV., c. 74, sec. 56. 
extends to the British territories 
in the provisions of the 

Statute. 9th Geo. IV., c. 31, sec. 8, 
with respect to olTences committed 
in two ditVerent places, or partially 
committed in one place and com¬ 
pleted in another : but such Statute 
does not render a person liable to 
punishment for the commission of 
a complete oft'ence, who was not 
liable before the passing of that 
Statute. 

The words “ within the limits of the 
charter of the said United Com¬ 
pany,' in the 56th seel ion of the 
9th Geo. IV., c. 74, held to mean, 
within the limits of the trading 
charter of the East India Com¬ 
pany. 

The Supreme Court at Calcutta has 
no jurisdiction under the 9th Geo. 
IV., c 74, sec. 56, to try an indict¬ 
ment for murder committed and 


wholly completed at a place within 
the trading limitsof the East India 
Company’s charter, by native sub¬ 
jects of But mah under the govern¬ 
ment of the East India Company, 
representing the Crown.who would 
not under former Statutes regulat¬ 
ing the jurisdiction of the Supreme 
Court, have been amenable to its 
criminal jurisdiction. Hoong 

V. I'he Oueev~\ .. ... 72 

2. Of words “ good and suflicicnt 

cause ■' in Ben. Reg of Limitation 
11. of 1803, sec 18, c. 3. [^Troup 
V. The East India Compan\ '\ 104 

3. Of Ben. Regs. HI. of 1793, sec. 
14, and II. of 1805, see. 3. 

4. Of Act No. X.XXII. of 1839 (ex¬ 
tending to India the provisions of 
StaliUe,3rdand 4ih Will. IV., c.42, 
sec. 28), in allowing or refusing 
interest, in cases within the .Act, is 
liable to review. Quieref [_yugg0’~ 
mohun Ghose v. Alanichchund] 

263 

5. Ben. Reg. XXVI. of 1814 applies 

to revenue suits. \^Mahatajah 
Moheshnr Sing v. 'Ihe Bengal 
Government^ ... 283 

6. Whether Act No. HI. of 1845 re¬ 

peals Ben. Reg. Xi\’. ot 1829, see. 
2, c, 1. Qiiaref ^Wise v. Tng- 
bundoo Bose^ ... ... 43 * 

See '• Limitation of suits.” 

“ Review of judgment.” 
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COSTS. 

S>’f‘ “ pRAniCF.,’’ 2, 7, S. 

'ECl'Rn V FOR C(»STS." 

criminal appeal. 

See “ Ai’I'Kai..’' 5 

CRIMINAL JUKISOK TION 

or the SuprcMiic Court at Cnlcuttii 
over native subjects. 

See “ CONSTRI'C ITON,” I. 

CROSS APPEAL. 

See “ Aureal,” 3. 

DEITCIT PROBATIO 

See ‘‘ EviDKNCl-.'' 4. 

DELAY. 

See “Joi.NT Hindoo family.” 

“ REVIFAV of JTfDGMKNT.” 

DEMURRER. 

Where a long lapse of time since the 
right to sue arose, appears upon 
tlie face of the Rill, although there 
be no statutory bar, it mav be met 
bv demurrer ; but to entitle the 

V 

Defendant to demur to the Hill 
instead of putting in an answer, 
the case must be perfectlv clear. 
[Sree Multv lirindasooHfhyy /?<>.s*.vrr 
v. Rooihrpersaud Mookerjee'\ ... 4 

DISMISSAL 
Of appeal. 

See “ PRACriCE,” I, 2. 


EAST INDIA COMPANY. 

See “Constri ction/’ i. 

“ Law OF NATIONS.’’ 

ENAM TENURE. 

.\ grant in Ennm. is in perpeluit3’, 
and not resumable. \Uni( 1 e Rnjahn 
Rtijc Boinniaraitze v. Peminn^aniy 
Veiikiiladry jS'aidoo~\ ... 128 

ESCHEAT. 

See “ Law of n.vitons/’ i. 

ESTOPPEL. 

See “ Mortgage.” 

EVIDENCE. 

1. The rules with regard to the ad- 
missildlit vof evidence arc not lohe 
observed with thesamestrictness in 
proccedingsin the native Courts In 
India as in the Courts in England. 

Copv of a document coming out o( a 
public office, and certified by the 
proper officer of that department 
as a copy of a copy deposited there, 
admitted as evidence. \Unide Ra- 
jaha Raje liomtnarauze Bahadur v. 
Pemmasatnx Venlatadry jSaidoa] 

128 

2. The latitude with whichdocumen- 

tarj’ evidence is received in the 
Native Courts in India observed 
upon, and such practice con¬ 
demned, as involving unnecessary 
costs, the administration of justice 
requiring that the admission of 
documents should be strictlv con¬ 
ducted with reference to the prin¬ 
ciples regulating the admission 
of evidence. \^Bumvaree Lai v. 
illaha/ajah Hetnarain 5 /V/^] 14^ 
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3. In a question involving the ge¬ 
nuineness or forgery of an instru¬ 
ment sued upon, which the Courts 
in India had opportunity of per¬ 
sonally inspecting, and held ge¬ 
nuine, it is necessary that the evi¬ 
dence impeaching the document, 
be clear and strong to justify the 
appellate Court reversing the de¬ 
cree appealed from. , 

Circumstances in which the Judicial 
Committee upheld a bond im¬ 
peached as a forgery, and reversed 
theconcurrent decreesoftheZ/VAr// 
and Courts in India [^Cluyt 

Ram \.-Choii'dhree Soivbut Rnm'\ 

207 

4. Suit to recover the amount of 

principal and interest upon certain 
pecuniary transactions set forth in 
an agreement,alleged to have been 
executed by the Uelendant’s father 
in favour of the PlaintilT, for mo¬ 
neys advanced by him, and also 
upon the Defendant’s own promise 
after his father’s death to pay the 
amount due from his father. De¬ 
fence, first, that the agreement 
sued upon was a forgery : and, se¬ 
condly a denial of the promise of 
payment. Upon appeal (reversing 
the decree of the Sudder Deuuinny 
Adau'lul at Madras), the Judicial 
Committee, without declaring the 
agreement to be a forgery, dis¬ 
missed the suit upon the ground 
of failure of proof to support the 
claim. \_lCatchy Kullyana Rangap- 
pah Kalacka Tola Oodiar v. Haloo- 
satny Chetty^ ... ••• 224 

See Usage.” 


FAMILY ARRANGEMENT. 

Grounds upon which a deed can be set 
aside. [^Maharajah Hetnarain Sing 
V. Baboo Modnarain Sing'\ 311 

See “ SOLUiV.VMAH.” 

FORECLOSURE. 

See “ .Mortg.xge.” 

FORGERY. 

See ” Evidence,” 3, 4. 

FOUJUARY COURT. 

The jurisdiction of the Foujdary 
Court is confined to cases of pos¬ 
session only. It is beyond their 
province to inquire into and ascer¬ 
tain the title torealestate. {^Maha 
rajah Moheshur Sing v. The Bengal 
Governtnenl'\ ... 283 

GUARANTEE. 

See “ Release.” 

HINDOO LAW. 

I. An illegitimate son of a Khalri, 
one of the three regenerate castes, 
by a Soodra woman, cannot by the 
Hindoo law of inheritance suc¬ 
ceed to the inheritance of his puta¬ 
tive father ; but he is entitled to 
maintenance out of his deceased 
father’s estates. 

So held in the case of a disputed 
succession to the Rajdom and 
Zemindary of Ramnugger in the 
Presidency of Bengal, the Rajah 
last seized, the putative father, 
being a Rajpoot of the Khatri class. 
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Secus, —In the case of the Soodra 
class, illegitimate children being 
qualified to inherit. 

The Rnjf'oots of Central India, and 
in the district where the Rajdom 
ol Ramnugger is situate, held to be 
of the A7/«7/; /class, and that the 
right of succession to the Raj and 
Zi)nindar\ was to be determined 
by the laws and customs of that 
class. \CUuotut\'a Run Murduyi 
‘'vw V. Sahuh Purhulad -^vw] i8 
A childless Hindoo, a member of 
a divided Hindoo family in Bengal, 
by an Unomuttee Pot/ah autho¬ 
rized his widow to adopt a son for 
him after his death, and by that 
instrument made her his heir. His 
widow exercised the power, and 
adopted a son for her deceased 
liusband. who died before attaining 
his majority. 'I'he deed was im¬ 
peached as a forgery. Upon appeal 
reversing the decreesof the Sndder 
Ameen and Sadder DewannyCowYt, 
such deed was upheld. 

Held also, that the widow was enti¬ 
tled to a life estate in her hus¬ 
band’s estate after the adopted 
son s death, either under the deed 
or as heir of the adopted son. 

A verbal power to adopt is good by 
the Hindoo law. \SoondurKooma- 
rce Debbeea v. Gudadhur Pershad 
Tetvarree\ . 54 

3. Authority was given by deed, by 
a childless Hindoo \n Befigaj to 
his widow, to adopt a son at his 
decease. The widow did not exer¬ 
cise that power, and many years 
after her husband's death brought 


a suit in her character as widow, 
claiming his succession in the 
family estates. Held, that the 
mere fact of there being authority 
given her by her husband to adopt 
a son, did not, before an adoption 
had actually taken place, supersede 
and destroy her personal right as 
w idow to sue. \_Batnu?idoss Moo- 
kerjea v, Mussaviut Tarinee\ 169 
4. Semblc. —There isa distinction be¬ 
tween the public and private pro¬ 
perty of a Hindoo Sovereign, as 
upon his death his private property 
goes to one set of heirs, and the 
Raj and the public property to the 
succeeding Rajah. 

The general rule of the Hindoo law 
of inheritance is partibility. The 
succession of a single heir, as in 
the case ofa Raj, is the exception. 
\ 7 'he Secretary of State in Council 
of India v. Kainachee Boye Sa- 
haba^ 47 ^ 

ILLEGITIMACY. 

An illegitimate son of a Khatri by a 
Soodra woman is not entitled to 
« succeed to inheritance of his puta¬ 
tive father. 

SecHS. —In the case of the Soodra 
class, illegitimate children being 
qualified to inherit. \_Chuoturya 
Run Murdun Syn v. Sahub Pur¬ 
hulad Syn"} . 18 

See “ Hindoo L.\w,” i. 

INHABITANT 

Resident in Foreign territory. 

See “ Security for costs.” 
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INHERITANCE. 

S «€ ” Hindoo Law,” i, 2, 4. 

INSANITY. 

“ Limitation of suits,” i. 

INSOLVENCY 
Of Appellant. 

“ Apfeai.,’’ I. 

INTEREST 

Upon Opium time bargains. 

The Legislative Act, No. XXXII. of 
1839 (e.xtending to India the pro¬ 
visions of Statute, 3rd & 4th 
Will. IV., c. 42, sec. 28), concern¬ 
ing the allowance of interest in 
certain cases, enacts that “ Upon 
all debts of sums certain, payable 
at a certain time, the Court before 
which they may be recovered, may, 
if it shall think fit, allow interest 
to the creditor, at a rate not e.\- 
ceeding the current rate of interest 
from the time when such debts or 
sums certain were payable, ifsuch 
debts or sums be payable by virtue 
of some written instrument at a 
certain time.” 

Held,_That a wager contract (before 

the passing of Act, No. XXI. of 
1848), upon the average price 
which opium would fetch at the 
next Government opium sale, was 
not within the scope of the Act, 
No. XXXII. of 1839, as that Act 
supposes a party to have been sued 
for breach of a contract for the 


payment, by virtue of a written 
instrument, of a sum certain at a 
certain time, and did not atVecl 
debts contingent in amount and 
time of coining due. 

Whether the discretion vested in the 
Court by Act, No. XXXII. of 
1839, ill allowing oi* refusing in¬ 
terest, in cases within the .\ct, is 
liable to review.— Oucete* 

Where a usage was established, by 
which it appeared that interest was 
paid upon such contracts : Held 
further, that according to such 
usage, interest ought to have been 
allowed upon the principal sum re¬ 
covered in an action, and the judg¬ 
ment of the Supreme Court at 
Calcutta refusing interest, reversed 
on that ground. \_yuggomohun 
Chose w Manickchi(nd'\ ... 263 

INTERLOCUTORY DECREE. 

Semble. —There is no regulation 
whicli requires a parly to appeal 
from interlocutory decrees ; and in 
an appeal to the Judicial Com¬ 
mittee from a decree adjudicating 
upon the whole suit, the propriety 
of interlocutory decrees made in 
the course of the suit, though ac¬ 
quiesced in and submitted to at 
the time, may be called into ques¬ 
tion. 

So held where a party had not ap¬ 
pealed from an Order of the Spe¬ 
cial Commissioners granting a re¬ 
view of judgment. \_Maharajah 
Moheshur Sing v. The Bengal Go- 
vernment\ ••• ••• ••• 283 
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INTERNATIONAL LAW. 

See “ L.vw of nations.” 
JOINT HINDOO FAMILY. 

Disputes arose in a joint Hindoo 
family, and a suit was brought in 
1810 in tlie Supreme Court, to 
ascertain tlie respective rights of 
the members of the family in the 
joint estate. In 1811, a compro¬ 
mise was entered into by two of 
the Defendants, members of the 
family,and the l^laintiff, who e.\e- 
cuted a release to them. The liti¬ 
gation of the suit continued ; and, 
in 1820, these two Defendants 
were allowed by the Court to rely 
upon tiie release, and the Plaintiff 
to impeach it ; but it did not ap- 
pearthattherelease had ever been 
the subject of adjudication. In 
i 853« the case -was heard upon 
further directions, when a consi¬ 
derable sum was found to be due 
to the then'Plaintifi, by one of the 
Defendants so released in 1811, 
by the original PlainlilT. Upon a 
Bill filed by the representatives of 
one of these Defendants, settin*^ 
up the release, which wascharged 
by the Bill not to have been at 
issue in the previous litigation, a 
demurrer was filed for want of 
equity, and allowed by the Su¬ 
preme Court. Such demurrer 
overruled upon appeal, as it was 
not clear by the Bill that the 
length of time from the date of 
the release operated as a bar to 
the relief sought, so as to allow of 


such a demurrer. Liberty, how¬ 
ever,was allowed to the demurring 
Defendants to insist upon the 
same ground of defence by answer, 
and no costs given. [Sree Mutty 
Brindasooiidery Dossee v. Rooder- 
persatid Mookerjee'\ .... ... 4 

JURISDICTION 

Of Supreme Court at Calcutta over 

native subjects, 

“ C.'ONSTRUCTION,” I. 

Of Supreme Court at Madras. 

See “ Law of nations.” 

KUTKUBALA. 

See “Mortgage.” 

LA-KHIRAJ. 

See “ Parties.” 

LAW OF NATIONS. 

1. 7 'ransactions of i iidependent Sove¬ 
reign Stales between each other, 
are goveined by other laws than 
those which Municipal Courts ad¬ 
minister. Such Courts have neither 
the means of decreeing what is 
right, nor the power of enforcing 
any decision which they maymabe. 

I'he Rajah of 7 'anjorey a native in¬ 
dependent Sovereign, but in virtue 
of Treaties under the protection 
of the East India Company, died 
without leaving issue male, when 
the East India Company, in the 
exercise of their Sovereign power, 
and in trust for the British Go- 
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vernment, seized the Raj of Tan^ 
and the whole ofthe property 
of the deceased Rajah, as an es¬ 
cheat, on the ground that the dig¬ 
nity of the Raj was extinct for 
want of a male heir, and that the 
property’ of the late Rajah lapsed 
to the British Government. Held, 
that as the seizure was made by 
the British Government, acting as 
a Sovereign power, through its 
delegate, the East India Company, 
it was an act of State to inquire 
into the propriety of which a Mu¬ 
nicipal Court had no jurisdiction. 
\The Secretary of State in Council 
of India v. Kamachee Boye Sa- 

haba'\t»4 ••• ••• 47 ^ 

2. By the Treaty of the 31st ot fu/y, 
1801, made between the then 
ofthe Carnatic, and ihe Go¬ 
vernor in Council at Madras, the 
Sovereign rights of the Nawab in 
the Carnatic were vested in the 
East India Company. 

Held, that a resumption by the Ma¬ 
dras Government of a jja^hire 
granted by former Navcabs, as an 
Altamghah ena/n before tlie date of 
the Treaty, and a re-grant by the 
Madras Government to another 
for a life estate only, was such an 
Act of Sovereign power by the 
East India Company as precluded 
the Supreme Court at Madras 
from taking cognizance of a suit 
by the heirs of the original gran¬ 
tee in respect of such resumption, 
[The East India Company v. Syed 
Aliy~\ ••• ••• 555 


LE.AVE TO APPEAL. 

Ai’Pical," 6, 7, 8. 

LIFE ESTATE. 

(Of Hindoo widow.) 

Sec “ Hindoo L.\w,'’ 2, 3. 
LIMITATION OF SUITS. 

I. Bengal Reg. 11 . of 1803, sec. 18, 
cl. 3, prohibits tlie Court from 
liearing, trying, or determining the 
merits of any civil suit, if the 
cause of action a^o^c twelve years 
antecedent to the institution of the 
suit, unless tlie Plaintiff prove 
that eitherfroin minority or other 
good and sufficient cause he was 
precluded from obtaining redress." 

A cause of action arose in 1836. In 
1842, the party entitled to seek 
redress was found a lunatic by a 
Commission de lunaiico inquirendo 
in England, and in 1844 a Com¬ 
mittee to his estate was appointed, 
who in 1848, more than twelve 
years from the time when the 
cause of action arose, brought a 
suit in the Zillah Court of Delhi, 
in the North-Western Provinces, 
on behalf of the lunatic’s estate. 
The Zillah Court at Delhi, and 
the Sudder Court at Agra, held 
that the Committee was barred by 
the Ben. Reg. II. of 1803, sec. 18, 
cl. 3, from filing his plaint. 

Such judgments reversed upon ap¬ 
peal by the Judicial Committee, by 
reason : 
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First. That the words “other good 
*and sufficient clause,” in cl. 3, sec. 
18, of Be7i. Reg. II. of 1803, in¬ 
cluded “ insanitv.” 

Second. That it made no difference, 
so far as concerned the lunatic,that 
under the Commission ofLunacy, 
aCommittee of the lunatic’s estate 
had been appointed in 1844. 

Third. That incomputingthe limita¬ 
tion of twelve vears mentioned in 
cl. 3, sec. 18, of this Regulation, 
there should not be reckoned any 
time elapsing, while the person for 
the time being entitled to seek re¬ 
dress was not free from disabilitv. 
\_Troup iuUi others v. The East 
India Contpanv'] ... ... 104 

2. A. died in 1813. Xi /J.’s death, 
one of his heirs, entitled to a share 
of the succession of his estate, ob¬ 
tained possession, claiming the en¬ 
tirety under a deed of gift. An¬ 
other heir also claimed the en¬ 
tirety, first under a Will, and in 
the alternative as customary heir. 
Suits were brought by the two 
claimants, in.the course of which 
questions were raised as to who 
would be entitled, in case both 
claimants should fail ; but from the 
frame of the suits it was impracti¬ 
cable to deal with those questions 
till the adverse claims to the en¬ 
tirety were disposed of Ulti¬ 
mately, in the year 1842, those 
claims were disposed of by the 
Judicial Committee of the Privy 
Council in one of the suits,which 
in substance negatived the claims 


of both parties to the entirety, and 
decreed that the heirs of A., ac¬ 
cording to the Sheah law of inheri¬ 
tance, were entitled, and directed 
the mesne profits to be brought 
into Court, and divided amongsuch 
heirs. A suit was in consequence 
instituted in the year 1852, by one 
of the heirs of A.^ to carry into 
e.xecution the decree of the Judi¬ 
cial Committeeof thePrivy Coun¬ 
cil made in 1842. Held,— 

First, that although the claim which 
accrued solongagoasthe death of 
./I. would have been,in ordinary cir¬ 
cumstances, barred by the Bengal 
Regulations of Limitation, III. of 
1793, sec. 14, and II. of 1805, 
sec. 3, yet that as the pendency 
of theappeal rendered it impracti¬ 
cable to bring the suit until the 
question was disposed of by the 
decree of the Privy Council in 
1842, such suit was to be consi¬ 
dered as supplemental to that de¬ 
cree, and that, as the suit was 
brought within twelve years from 
that date, it was not barred by 
those Regulations. 

Secondly, that although one of the 
original claimants had obtained 
possession under an Order of the 
Court, and retained the same till 
the final decree in 1842, it was not 
such a quiet and undisturbed pos¬ 
session, in the circumstances as to 
operate by Ben. Reg. 11 . of 1805, 
sec. 3, as a bar to the suit ulti¬ 
mately instituted by one of the 
heirs entitled to the inheritance. 
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[Rajah Enayet Hossein v. Sa\ud 
Ahmed Reza"] ... ... 238 

3. The pendency of litigation as to 
the ownership of the equity of 
redemption, between the heirs of 
the mortgagor and a party claim¬ 
ing as purchaser, is a “ good and 
sufficient cause,” withinthe excep¬ 
tion to the operation of the Pen. 
Reg. of Limitation III. of 1793, 
see. 14, why a mortgagee should 
not have instituted proceedings for 
foreclosure, witliin twelve years, 
the time prescribed by that regu¬ 
lation. [Prannath Roy Choivdry 
V. Rookea Begum'\ ... ... 323 

LUNACY. 

See “ Limitation of suits, ” i. 

MADRAS CHARTER. 

See “ Law of nations." 

MADRAS CIVIL SERVICE 
ANNUITY FUND. 

See “ Annuity. ” 

MAINTENANCE. 

An illegitimate son of a Khatri, one 
of the three regenerate castes by a 
Soodra woman, cannot by the Hin¬ 
doo Law of inheritance succeed to 
the inheritance of his putative 
father ; but he is entitled to main¬ 
tenance outof his deceased father’s 1 
estate. \Chuoturyii Run Murdun .1 
Syn V. Sahuh Purhulad 18 I 


MERCANTILE USAGE. 

See “ Usage.” 

MORTGAGE. 

A Bye-bil-xouffa., or Kulkubala {\wox\~ 
gage or conditional sale), is re¬ 
deemable like an ordinary mort¬ 
gage. and is subject to foreclosure. 

\Vhen a mortgagee seeks to foreclose, 
he must ed'ect that object according 
to the mode prescribed by Pen. 
Regs, III. of 1793, sec. 14 : (I. of 
1803, sec. 3 : and XVII. of 1806, 
secs. 7 & 8. 

The pendency of litigation as to the 
ownership of the equity of redemp¬ 
tion,between the heirs of the mort¬ 
gagor and a party claiming as pur¬ 
chaser, is a “good and sufiicient 
cause ” within thee.xception to the 
operation of the Pen. Reg. of limi¬ 
tation, III. of 1793, sec 14, why 
a mortgagee should not have insti¬ 
tuted proceedings for foreclosure, 
within twelve years, the time pre¬ 
scribed by that Regulation. 

The service of notice of foreclosure 
on the occupant of the mortgaged 
property (a party who claimed as 
purchaser from the mortgagor, but 
whohad not established his title), 
does not estop the mortgagee from 
disputing the occupant’s title to 
redeem the mortgaged premises 
[Prannath Rov Chou'dry v. Rookea 
Pegutn'\ ... ... ... 323 

See “Tender." 

MURDER. 

(.Appeal in case of.) 

See “ Appeal," 3. 
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See “ Arbitration.” 

“ Evidence/' 4. 

ORDER IN COUNCIL, 

Of 10th of April, 1838. 

See “Practice,” 9, 13, 15, 16. 

PARTIES. 

(In resumption suits.) 

Claim by Government, under Ben. 
Reg, 11 . ot 1819, to resume lands 
asserted as La-Khiraj, for the pur- 
poseof assessment. The lands, the 
subject of the Government claim, 
were owned by Mahanth (the head 
of a community of religious de¬ 
votees), against whom alone the 
Collector proceeded. These lands 
were intermixed with other lands 
belonging to. a Zemindar, whose 
lands had been assessed at a fixed 
rent underthe decennial settlement 
(madepermanent by Ben. Reg. I.of 
1793). And the Zemindar claimed 
a large portion of the lands sought 
to be assessed, as forming part of 
his Zemindary, for which a fixed 
rent was paid. Held, that although 
the Zemindar was to be considered 
as a stranger to the proceedings,as 
he had not been summoned bv the 
Collector, yet as his interests were 
liable to be affected by the decision 
of the Collector, be had a right 
to intervene and become a party. 
\_Maharajah Moheshnr Sing v. The 
Bengal Government] ... 283 

See “ Suit,” i. 



PARTITION. 

See “ Hindoo Law, ” 4. 

PAYMENT 

Into Court under protest. 

See “Tender. " 

PENDENTE LITE. 

Operation of Bengal Regulation of 
limitation Ill. of 1793, sec. 14 ; 
and 11. of 1805, sec. 3. 

“ Li.mitation OF SUITS, ”12, 3. 

POSSESSION. 

What amounts to a quiet and undis¬ 
turbed, under^ew Reg. II. of 1805, 
sec. 3. 

See “ Limitation of suns, " 2. 

“ Mortgage. ” 

POWER 

To adopt. 

1. A verbal power to adopt is good 

by the Hindoo law. \^Soo 7 idHr 
Koofnarce Debbeea v. Gudadhttr 
Pershad Texvarree] ... ... 54 

2. By a childless Hindoo in Bengal 

authorizing widow to adopt a son. 
\Bamundoss Mookerjea v. Mussa* 
mat Tarinee] ... 169 

See “ Hindoo Law," 2, 3. 

PRACTICE. 

I. After an appeal from Calcutta had 
been set down for hearing, intel- 
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ligence reached EtigUintl shortly 
before the day appointed for the 
hearing, that the Appellant had 
been adjudged an Insolvent under 
the Indian Insolvent Act, nth 
Vict.^ c. 21. 

Upon the appeal being opened, the 
Court postponed the hearing for 
six months, to enable the Official 
Assignee in Insolvency at Calcutta, 
to revive the appeal and prosecute 
the same ; and, in default, the ap¬ 
peal to bedismissed : and directed 
the Respondents to serve the Offi¬ 
cial Assignee in India with such 
notice. 

No steps having been taken by tlie 
Official Assignee within the time 
limited for prosecution,their Lord- 
ships refused a further extension 
of time, and dismissed the appeal. 
\Gooroochurn Seiu v. Radaiinuth 

««• ^ 

a. Restoration of appeal allowed, 
upon condition of the .\ppellant 
lodging in England security for the 
costs of the appeal. Six months 
having elapsed without theAppel- 
lant having lodged the required 
security, the Respondent applied 
to dismiss the appeal by reason of 
• the non-performance of that con¬ 
dition. As it appeared that the 
Appellant’s agent was in daily e.x- 
pectationof funds from the 

case was, upon the Appellant pay¬ 
ing costs of the day, ordered to 
stand over for three months, for 
the Appellant to perform that con¬ 
dition: in failure thereof the ap- 
. peal to stand dismissed. [Rance 


Hurrosoondree Dihiah v. Rajah 
Pran Kishen Sing"] ... i6 

3. Appeal to the Queen in Council 
allowed from a judgment on a con¬ 
viction of the Supreme Court at 
Calcutta, in a case of murder. 

I/oong V. The Oueeti^ 72 

4. After an appeal to England, and 
before any petition of appeal was 
lodged, the appeal abated by the 
death of tlie Appellant. Appeal 
revived by the .Appellant's special 
administratrix. \_Trou/> and others 
V. 7'he East India Company'] 

104 

5. The rules with regard to the ad¬ 

missibility of evidence are not to 
be observed with the same strict¬ 
ness in proceedings in the native 
Courts in India as in the Courts 
in England. \Unide Rajaha Raje 
Bommarauze Bahadur v. Pemma- 
samy Venkatadry Naidoo] ... 128 

6. The latitude with which documen¬ 

tary evidence is received in the 
native Courts in India observed 
upon,and such practicecondemned, 
as involving unnecessary costs,the 
administration ofjustice requiring 
that the admission of documents 
should be strictly conducted with 
reference to the principles regu¬ 
lating the admission of evidence. 
IBunwaree Lai v. Maharajah Ilet- 
narain Sing] ... ••• 14 ^ 

7. Costs in India and upon appeal 

allowed to the Appellant, upon a 
reversal of the decree of the Court 
below. \^Cheyt Ram v. Choudhree 
j\ou'but Ram] ... ••• 207 

8. The Appellant allowed costs of the 
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appeal here, as well as of the 
Courts in India. [Katchy Kxilly- 
ana Rangappah Kalacha Tola Oo- 
diar v. Baloosamv Chetiy^ ... 224 

9. In estimating the appealable value, 
restricted by the Order in Council 
of the lolh of April, 1838, for re¬ 
gulating appeals from the Supreme 
and Sxidder Dexvanny Courts in the 
East Indies to Rs. 10,000, as the 
amount in dispute, regard should 
he had to the whole matter in¬ 
volved in the suit, and not to the 
value of a fractional part of the 
property sought to be recovered. 

A suit was brought to recover a Ze- 
niindary in the possession of dif¬ 
ferent persons under deeds of sale 
in execution of a decree. The 
value of the property sued for was, 
by AV;/. Reg. X. of 1829, sec 17, 
stated in the plaint to be Rs. 
14.325. The Stidder Court up¬ 
held the sales so far as related to 
the claim of some of the Defen¬ 
dants. The other Defendants ap¬ 
plied for leave to appeal to Eng¬ 
land, which the Sudder Court re¬ 
fused, on the ground that, as the 
value of their portion was only Rs. 
8,215, Jt was not within the appeal- 
able value prescribed by the Order 
in Council of the loth of April, 

1838. Such construction overruled, 
and leave to appeal granted b}' the 
Judicial Committee. 

Whether the stamp upon the plaint 
required by Ben. Reg. X. of 1829, 
sec. 17, being for fiscal purposes 
only, is conclusive of the value of 
the properly sued for— Ouceref 


IMussumai Ameetia Khatoor v. 
Radhabenod Misser~\ ... 261 

to. There is no Regulation 

which requires a party to appeal 
from interlocutory decrees ; and in 
an appeal to the Judicial Com¬ 
mittee, from a decree adjudicating 
upon the whole suit, the propriety 
of interlocutory decrees made in 
the course of the suit, though ac¬ 
quiesced in and submitted to at 
the time, may be called into ques¬ 
tion. \AIaharajah Aloheshur Sing 
V. The Bengal Goi>ernment\ 

283 

11. When a case is brought by ap¬ 
peal before the Sadder Deu'anny 
Court, the whole cause is before 
that Court, although the appeal is 
limited to a single issue. A cross 
appeal is not necessary. [Pran- 
nath Roy Chowdry v. Rookea Be- 

— . 323 

12. Two sets of Defendants severed 
in defence(their interests involving 
an alternative as to which was re¬ 
sponsible to the Plaintiff), and the 
Court below fixed one set of the 
Defendants with the liability. Upon 
an appeal in which the Plaintiff 
was made sole Respondent, the 
other Defendants were held en¬ 
titled to appear, and to lodge a 
separate case. {_The East India 
Company v. Robertson'] ... 361 

13. By the procedure of the native 
Courts, the value of the suit for 
the purpose of the stamp duty is 
assessed at three times the annual 
rent payable to Government in re¬ 
spect of the property sued for. 
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Held on an ex parte petition for 
leave to appeal, in a case in whicli 
the value was laid in the plaint as 
being under Rs. 10,000, that as 
the calculation|\vas estimated with 
reference to the stamp duty only, 
leave to appeal would be granted 
conditionally,|uponthe production 
of satisfactory evidence in Indiahy 
the Petitioner, and transmitted 
with the transcript'; that the real 
or marked value of tlte property 
exceeded Rs. 10,000, otherwise the 
leave granted to be null and of no 
effect. \_Mohiin Lall Sooktil v. 
Debee Doss^ ... ... ••• 428 

14. The Judicial Committee, in ap¬ 
peals from the native Courts in 
India, will look to the broad prin¬ 
ciples of justice, and discourage 
mere technical objections, which 
do not aftect the merits of the 
case, and more especially will dis¬ 
countenance the introduction of 
objections that may have occurred 
in the course of litigation, but 
were not raised at the commence¬ 
ment of the suit.- {The Zemindar 
of Ramnad \’, The Zemindar of 

Yetliapooram'\>,» ... •• 44 * 

15. Five separate suits were brought 
by the same Plaintiff against the 
same Defendants, in which the 
same question of law was raised. 
The amount involved in each suit 
was under Rs. 10,000, the appeal- 

ablevaluealthoughintheaggregate 

the amount claimed exceeded that 
sum. Leave to appeal in the five 
suitsgrantedupon theunderstand- 

ingthatthepartiesconsentedwithin 

I 


two months,by a proceeding before 
the Sudder Deivanny Adaudui, lo 
abide by the decision ol the I’rivv 
Council in the first appeal, as go¬ 
verning the four other appeals, 
when the Registrar of the Sadder 
Drxannv Adawlut was to transmit 
only the transcript of the first suit, 
otherwise the five transcripts to be 
remitted in the ordinary course. 
\_Baboo Gopal Lall Thakoor v. 
Teluk Chunder Rai'\... ... 54 ^ 

16. The value of the subject-matter 
indispute.lhough laid in the plaint 
at a sum exceeding the minimum 
amount, Rs. 10,000, provided by 
the Order in Council ol the lolh 
oi April, 1836, was reduced on cal¬ 
culation by the Zillah judge to an 
amount under that sum, and the 
finding was upon the merits for the 
Plaintiff (the Appellant) for such 
reduced sum. Upon a cross ap¬ 
peal, the Sudder Court dismissed 
the entire claim, on the ground 
that the matter in dispute was 
under the appealablevalue,refused 
leavetoappeal to England. Upon 
special petition, leave to appeal 
allowed, the Plaintiff iclaiming 
to open the question of the value 
ofthesubject-matter in question, 
calculated by the Zillah Judge. 
[Prannnth Roy Chou'dry v. Ranee 
Surnomoyee\ ... ••• 553 

17. The Supreme Court at Madras 
admitted an appeal to the King m 
Council after the expiration of six 
months from an original decree. 
Held, that the Court was not au¬ 
thorized by the Charter of 
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1800, creating the Supreme Court, 
to grant leave to appeal. 

Upon a special application to the 
King in Council, founded upon the 
fact that the uniform practice of 
the Supreme Court at Madras, 
though upon an erroneous con¬ 
struction of the Charter, was to 
admit only appeals upon a final 
decree, leave toappeal was granted 
by the I’rivy Council. [ 77 /^ East 
India Cotnpanv v. Syed 555 

KAJ. 

Set-" Hindoo Law," i. 

"Law oi' Nations,’’ 2. 

RAJPOOTS. 

See “ Castk.” 

“ Hindoo L.wv,” i. 

KAMNUGGER. 

(Succession to the Raj 
See " Hindoo Law,” i, 
RATIFICATION. 

An act done by an agent of the Go¬ 
vernment, though in excess of his 
authority,being ratified and adopt¬ 
ed by the Government, held to be 
equivalent to previous authority. 
\_The Secretary of Slate in Cottncil 
of India v. Kamachee Boye Sahaba'\ 

476 

REDEMPTION. 

See “Mortgage.” 

“Tender.” 


REFUND. 

Of excess of subscriptions paid to 
Madras annuitv fund. 

See “ Annuity.” 

RELEASE. 

A letter in the nature of a guarantee, 
wholly in the handwriting of A,, 
writtenuponslampedpa per,sealed, 
but not signed or attested by wit¬ 
nesses. or registered, to a co- 
PlaintifT with A., undertaking to 
indemnify B. from costs, if he 
would join as a co-Appellant with 
A. in an appeal to England, esta¬ 
blished, and held to operate as a 
release in an action brought by A .'s 
heirs against B. to recover his pro 
rata share of the costs of the ap¬ 
peal. \_Bun'iX}areeLai v. Maharajah 
Hetnarain Sing'\ ... ... 148 

5 ^^ “ Joint Hindoo F'amily. ” 
RESTORATION. 

(Of appeal.) 

See “ Appeal,” 2. 

RESUMPTION. 

See “ Amaram. ” 

“ Enam. " 

“ Parties. ” 

“ Review op judg.ment.’’ 

REVERSAL. 

Of decree of Court below, with 

costs. 

See “ Pr.vctice, ” 7, 8. 
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REVIEW OF JUDGMENT. 

Ben. Reg. iU. of 1828, sec. 4, cl. 5. 
extends the rules prescribed by 
Ben. Reg, XXVI. of 1814, cl. 4. 
regarding reviews of judgment in 
the Sudder Dewanny Court, to 
proceedings by the Special Com¬ 
missioners in revenue cases. 

Held,—First, that under the 2nd 
and 3rd sections of the latter 

Regulation, the procedure of the 
Sudder Deivanny Court, in grant¬ 
ing review of its judgment, was to 
be applied to judgments of the 
Special Commissioners in resump¬ 
tion cases. 

Second. That in accordance with 
those rules a delay of five years and 
a half by Government in applying 
•for a review of judgment, without 
satisfactory cause being shown for 
the delay in presenting a petition 
of review, was fatal; and an Order 
granting a review made by two of 
the Sudder Judges sitting as Spe¬ 
cial Commissioners of Revenue 
under Ben. Reg. IU. of 1828, and 

all proceedings subsequently taken 

under it, reversed onappealby the 
Judicial Committee of the Privy 
Council, as having been from the 
long delay improperly granted. 

Difference between a review of judg¬ 
ment and an appeal e.^plained. 

The primary intention of granting a 
review is a reconsideration of the 
same subject by the same Judge, 
in contradistinction from an appeal 
which is a hearing before another 

Judge. 


A reviewbefore another Judge is an 
exception, and is only allowed ex 
necessitate, as in the case of death 
or removal. \^Maharajah Mohe- 
shur Sin^ v. 2 'he Bengal Gorern- 
ment\.,, ... ... ... 283 

REVIVOR. 

After an appeal to England, and be¬ 
fore any petition of appeal was 
lodged, the appeal abated by the 
death of the Appellant. Appeal 
revived by the .appellant’s special 
administratrix. \^Trouf> and others 
V. The East India Company~\ 104 

SECURITY FOR COSTS. 

Ben. Reg. XIV. of 1829, sec. 2, cl. i, 
enacts, that ever)’person being an 
inhabitant of a foreign territory, 
shall be required to furnish secu¬ 
rity for costs ; such security to be 
furnished by a Plaintiff, or Appel¬ 
lant, within six weeks of the date 
on which his plaint or appeal is 
filed ; and that unless such secu¬ 
rity be so furnished, the suit of 
such person, if Plaintiff, should 
not be proceeded in, or appeal ad¬ 
mitted, unlesshe had furnished the 
necessary security to cover costs 
in the appeal. 

Appeal to the Sudder Court from a 
decree of the Zillah Court by a 
parly then temporarily absent in 
England, but having real estates 
and factorieswithin the jurisdiction 
of the Court. No security was 
furnished by the Appellant's 
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six weeks after lodging 
the appeal. The Respondent in 
the first instance, put in an answer 
to the reasons of appeal filed by the 
Appellant, but afterwards filed a 
petition for dismissal, for non- 
compliance with the requirement 
of Ben. Reg. XIV., 1829, sec. 2, 
cl. I, contending that the Appel¬ 
lant was a resident in a foreign 
territory, and had not furnished 
security within six weeks as re¬ 
quired by that Regulation. The 
Stidder Court held,that such secu¬ 
rity ought to have been furnished 
by the Appellant, who, residing in 
Buglufidj pendenie lite^ was to be 
considered as resident in a foreign 
territory within the meaning of the 
Regulation, and dismissed the ap¬ 
peal. 

Such judgment reversed onappeal by 
the Judicial Committee, and the 
suit remitted to India for trial, on 
the ground that the Sudder Court 
had not, by Regulation XIV. of 
1829, any power ex mero ynotUy 
to dismiss the appeal, (i) as the 
Appellant was guilty of no default 
under that Regulation, not having 
been called upon by the Respon¬ 
dent or the Court to furnish secu¬ 
rity for costs ; (2) or of laches, in 
not voluntarily offering security ; 
the Regulation providing only, 
that a suit, or appeal, should not 
be proceeded with, until security 
was furnished. \^Wtse v.Jughun- 
doo Bose"^ ••• 43^ 


SEPARATE RESPONDENTS. 

See “Practice, ”12. 

SOLUNAMAH. 

.A deed of partition of a Zemin^ 
(iary between two brothers, car- 
rying into effect a Solunatnah 
and family arrangement to put an 
end to litigation previously en¬ 
tered into by their father, and for 
a division of the family estates, 
upheld. 

Such a deed can only be set aside 
upon strong evidence, either of 
mistake, inequality, undue in¬ 
fluence, coercion or fraud. 
harajith Hetnaratn Sing v. Baboo 
Modnarain Sing'] 

SPECIAL COMMISSIONERS, 
(Power of, in revenue cases.) 

See “ Review of judgment. 

SOVEREIGN RIGHTS. 

See Law of nations. ” 

STAMP. 

1. Whether thestampuponthe plaint 

required by Den.^Qg. X. of 1829? 
sec. 17, being for fiscal purposes 
onlv, is conclusive of the value of 
the property sued for. Quaere f 
\^Afussutnat Ameena Khatoor v. 
Radhahenod Misser] ... 261 

2. Theamountofthe stamp upon the 
plaint is not conclusive ofthe value 
of the subject-matter of the suit. 
\Mohun Lall Sookul v. Bebee I^oss] 

428 

5 ^^ “ Practice,” 13. 
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SUIT. 

In a suit in which the only points 
in issue were the validity of a deed 
of adoption and a charge of mis¬ 
conduct to deprive a Hindoo widow 
of her martial rights, the Courts 
in Ijidia decided that the deed was 
forged, and that the widow had 
committed no act to lorfeit her 
rights, and further declared that 
the Plaintift wasentitled to succeed 
at her death to the estate as heir. 

Such decree reversed, as the de¬ 
claration as to heirship was ultni 
vires, the proper parties not being 
before the Court, and the suit not 
raising that question. \^Soou<iur 
Koopjuiree Debbeed v. Gudddhur 
Pershad Te-d'i\rree'\ ... ... 54 

2. By widow authorized to adopt- a 
son, before adoption, in hercharac- 
ter as widow. \B imundoss Mooker- 
jea V. Mussamxit T(irinee\ ... 169 

3. In a suit to recover real estate,the 

amount of the stamp isnot conclu¬ 
sive of the value of the subject- 
matter. iMohtm Lall Sookxil v. 
Bebee Doss\ ... ... ••• 4 *® 


paid into Court, is not a good ten¬ 
der, or such a tender as is contem¬ 
plated by the Ben. Reg. X\ li. ot 
1806, secs. 7 & 8. 

Section 7 of Ben. Reg. -Wli. ol 
1806, provides for the equitable 
right of redemption “ to the mort¬ 
gagor and the owner of such [uo- 
perty, or hislegal representative. 
Whelhei a lender of the mortgage 
money and interest by a strangei, 
thougli in possession of llie mort¬ 
gaged property, is a good tender. 
Ciarre.^ [^Prdnndi/i AV_>' C/xoic- 
dr\ V. Rooked BegimC^ 323 

tenure. 

See " Am.\RA.m. ” 


supplemental suit. 

To carry into effect decree of the 

Privy Council. 

See “ Li.mitation of suits,” 2. 

tender. 

Payment intoCourt of the mortgage- 
money by the occupant of the 
mortgaged property, accompanied 
with a protest and a threat of legal 
proceedings to recover the amount 


ti 
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time bargains. 

See “ Interest.” 

ULTRA VIRES. 

See “SUIT,” I. 

USAGE. 

Where a usage was established, by 

which it appeared that interest was 

paid upon opium wager-contracts 

Held, that according to such u^age, 
interest ought toha ve been allowed 

upon the principal sum recovered 

i„ an action, and the judgment of 

the Supreme Court at Cn/cxx/id re¬ 
fusing interest, reversed on tluit 

ground. 

In respect to evidence of mercantile 
usage, to support such a grouud. 
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there needs not either the anti¬ 
quity, the uniformity, or the no¬ 
toriety of custom, which in respect 
of all these grounds, becomes a 
local law. The usage may still be 
in course of growth ; it may re¬ 
quire evidence for its support in 
each case : but in the result it is 
enough if It appear to be so well 
known and acquiesced in, that it 
may be reasonably presumed to 
have been an ingredient imported 
by the parties into their contract. 
\_yuggomohun Ghose v. Miinick- 

... ••• ... 263 

VERBAL 
Power to adopt. 

See “ Hindoo law, ” 2. 


WAGER CONTRACTS. 

See “ Interest. " 

WAIVER. 

Setnble .—The putting in an answer 
to the appeal, before objecting to 
the want of security for costs, 
operates as a waiver by the Re¬ 
spondent for the want of security 
for costs, required by Ben. XIV. 
of 1829, sec. 2, c. I. [Wise 
bnndoo Bose'\t., ... ... 43 * 

WIDOW. 

(Hindoo.) 

See ** Hindoo law,” 2, 3. 

“ Suit.” 
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